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DEFENSE  DEPARTMENT  REIMBURSEMENT  OF 
CONTRACTORS'  ENVIRONMENTAL  CLEANUP 
COSTS 


THURSDAY,  MAY  20,  1993 

House  of  Representatives, 
Legislation  and  National  Security  Subcommittee 

of  the  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  John  Conyers,  Jr. 
(chairman  of  the  subcommittee)  presiding. 

Members  present:  Representatives  John  Conyers,  Jr.,  Carolyn  B. 
Maloney,  Al  McCandless,  William  F.  Clinger,  Jr.,  Jon  L.  Kyi,  and 
Dick  Zimmer. 

Subcommittee  staff  present:  James  C.  Turner,  associate  counsel; 
Robert  J.  Kurz,  deputy  staff  director;  Rosalind  Burke-Alexander, 
clerk;  and  Ellen  B.  Brown,  minority  procurement  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  CONYERS 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 

Today,  legislation  in  the  National  Security  Subcommittee  exam- 
ines the  Defense  Department  reimbursement  of  contractors'  envi- 
ronmental cleanup  costs. 

I  would  like  to  recognize  the  ranking  member  of  this  committee, 
Mr.  McCandless. 

Mr.  McCandless.  Thank  you,  Mr.  Chairman. 

Environmental  cleanup  is  an  important  issue  with  significant 
cost  implications.  The  data  collected  by  GAO  indicates  that  past 
and  future  environmental  costs  at  sites  used  for  the  production  of 
military  goods  as  well  as  sites  used  to  dispose  of  hazardous  waste 
generated  by  the  production  of  those  goods,  could  reach  into  the  bil- 
lions of  dollars. 

No  one  questions  the  significance  of  these  costs,  or  if  these  sites 
should  be  cleaned  up.  The  question  before  us  today  is  whether 
these  costs  should  be  shared  by  the  government  or  borne  solely  by 
private  industry. 

Environmental  cleanup  costs  are  treated  by  companies  as  ordi- 
nary and  necessary  business  overhead  expense.  Overhead  costs  af- 
fect the  price  of  products  manufactured  by  defense  contractors  pro- 
ducing military  goods,  just  as  they  do  all  other  industries. 

Should  a  defense  contractor  not  be  able  to  recover  these  costs 
through  the  price  of  its  products?  Under  what  circumstances? 
Should  there  be  specific  controls? 

(1) 


Because  of  the  staggering  costs  involved  in  environmental  clean- 
up and  the  potential  liability  of  an  industry  which  is  losing  jobs  by 
the  day,  I  look  forward  to  the  testimony  of  our  witnesses  today  to 
help  us  answer  some  of  these  very  important  questions. 

Thank  you,  Mr.  Chairman. 

Mr.  Conyers.  Thank  you,  Mr.  McCandless. 

The  Chair  recognizes  Mr.  dinger. 

Mr.  Clinger.  Thank  you  very  much,  Mr.  Chairman. 

GAO's  investigation  has  revealed  very  valuable  information  on 
the  past  and  future  costs  of  environmental  cleanup  and  the  current 
treatment  of  contractor  costs  by  the  Department  of  Defense. 

Cleanup  of  hazardous  waste  raises  significant  environmental  is- 
sues. First  and  foremost,  we  have  to  ensure  that  human  health  is 
protected  and  that  cleanup  does  in  fact  occur.  The  questions  raised 
by  this  hearing  are  precisely  how  to  allocate  the  cost  of  that  clean- 
up and  how  to  ensure  fairness  in  doing  so. 

Certainly  there  remain  many  unanswered  questions  regarding 
future  policymaking  in  the  area.  We  must  thoroughly  understand 
the  cost  allowability  issues  and  the  cost  on  DOD  and  on  its  contrac- 
tors. We  don't  want  to  create  a  system  which  further  bifurcates  the 
commercial  and  defense  sectors  of  the  economy. 

At  the  same  time,  we  have  to  ensure  that  scarce  taxpayer  funds 
are  protected.  Currently  there  exists  very  well-documented  barriers 
in  the  government  contracting  industry,  which  prevent  many  com- 
panies from  doing  business  with  the  government,  because  of  the 
layers  and  layers  of  procurement  regulations  which  do  not  exist  in 
the  commercial  marketplace. 

This  subcommittee  will  soon  be  considering  legislation  to  encour- 
age commercial  acquisition  by  the  government.  We  need  to  be  care- 
ful as  to  how  we  treat  the  costs  of  environmental  cleanup  in  the 
context  of  the  larger  picture  and  not  promote  policies  which  might 
further  separate  commercial  companies  from  defense  companies 
when  we  are  trying  to  integrate  them. 

First  and  most  importantly,  we  need  to  get  information  before  we 
move  further,  or  move  too  precipitously.  So  Mr.  Chairman,  I  look 
forward  to  working  with  you  on  this  very  important,  vital  issue. 

Mr.  Conyers.  Thank  you,  Mr.  Clinger. 

The  Chair  recognizes  Mrs.  Maloney. 

Mrs.  Maloney.  Thank  you,  Mr.  Chairman. 

Today  we  meet  to  review  the  Pentagon's  practice  of  reimbursing 
its  contractors'  environmental  cleanup  cost.  Under  the  Superfund, 
companies  responsible  for  the  pollution  at  toxic  waste  sites  re- 
quired to  pay  for  the  cleanup.  By  including  these  cleanup  costs  in 
contract  overheads,  defense  contractors  are  able  to  secure  reim- 
bursement from  the  Pentagon.  In  other  words,  we  have  a  contract- 
ing system  where  the  American  taxpayer  ends  up  footing  the  bill 
to  clean  up  the  environmental  messes  created  by  the  Pentagon's 
suppliers. 

There  are  four  key  questions  that  I  hope  this  hearing  will  help 
us  answer:  No.  1,  how  much  will  the  real  bill  be  for  DOD  contractor 
cleanups? 

No.  2,  how  much  of  this  bill  will  be  paid  by  the  Pentagon  and 
the  taxpayer? 


No.  3,  who  in  the  government  is  responsible  for  authorizing 
cleanup  reimbursements? 

No.  4,  do  we  have  a  sound  and  uniform  policy  that  governs  the 
reimbursement  of  cleanup  costs? 

At  our  request,  the  General  Accounting  Office  has  conducted  two 
studies  to  assist  the  subcommittee  in  our  review  of  the  scope  and 
magnitude  of  Pentagon  reimbursement  of  contractors'  environ- 
mental cleanup  costs. 

The  first  report  is  based  on  a  survey  of  the  15  largest  U.S.  de- 
fense contractors  to  estimate  their  cleanup  costs.  The  preliminary 
results  of  that  survey  were  far  from  complete,  and  the  GAO  will 
be  presenting  the  more  complete  results  of  its  followup  survey  at 
this  hearing. 

The  second  report  is  based  on  detailed  case  studies  of  four  major 
cleanup  sites:  Seattle,  WA,  where  estimated  cleanup  costs  at  two 
waste  sites  used  by  the  Boeing  Co.  will  cost  up  to  $179  million  by 
the  year  2000. 

Burbank,  CA,  where  estimated  cleanup  cost  at  a  Lockheed  Corp. 
site  will  exceed  $219  million  by  the  year  2000. 

Sacramento,  CA,  where  Aerojet  Corp.  will  incur  estimated  clean- 
up costs  of  $500  million  to  $1  billion  with  cleanup  extending  well 
into  the  next  century. 

GAO  will  brief  the  subcommittee  on  the  details  of  its  case  studies 
and  the  issues  that  it  identified. 

In  particular,  it  appears  that  some  companies  are  actually  mak- 
ing a  profit  by  billing  the  Pentagon  for  cleanup  costs,  and  it  ap- 
pears that  some  companies  have  been  able  to  secure  reimburse- 
ment as  Pentagon  subcontractors,  after  the  same  costs  were  denied 
as  prime  contracts. 

In  another  case,  it  appears  that  the  contractor  can  make  a  hand- 
some profit  through  the  sale  of  land  that  the  taxpayer  helped  to 
clean  up. 

Finally,  it  appears  that  defense  contractors  are  beginning  to  seek 
reimbursement  through  yet  other  means  including  the  so-called 
bailout  law,  Public  Law  85-804. 

Mr.  Conyers  and  the  staff  have  invited  senior  representatives 
from  Aerojet,  Boeing,  and  Lockheed  to  testify  at  this  hearing  and 
to  address  these  issues. 

In  addition,  we  will  hear  from  environmental  activists  who  have 
studied  these  questions. 

I  thank  you,  Mr.  Chairman. 

Mr.  Conyers.  Thank  you  very  much. 

The  chairman  of  the  Environment  Subcommittee,  Mike  Synar  of 
Oklahoma,  was  called  away  back  home  on  critical  family  business. 
But  in  his  opening  statement,  that  I  ask  unanimous  consent  to  in- 
clude in  the  report  at  this  time,  Mr.  Synar  points  out  that  this  is 
not  a  new  topic  that  his  subcommittee  has  examined  DOD  environ- 
mental compliance  issues  for  quite  a  while,  and  have  had  a  long- 
standing interest  in  ensuring  tnat  the  Defense  Department  doesn  t 
write  blank  checks  to  its  contractors  for  environmental  cleanup 
costs  resulting  from  contractor  activities. 

Mr.  Synar  also  reminds  us  that  the  General  Accounting  Office 
testified  before  the  Government  Operations  Committee  that  the  Air 
Force  planned  to  reimburse  cleanup  costs  incurred  by  Hughes  Air- 


craft  for  contamination  that  Hughes  had  caused  at  Air  Force  plant 
44  in  Tucson,  AZ. 

Worse,  GAO  and  Defense  representatives  admitted  that  under 
the  contract's  guidelines,  Hughes  could  probably  include  a  profit  on 
top  of  the  cleanup  costs.  We  expressed  some  concern  about  this 
practice,  and  we  are  pleased  that  GAO  will  begin  the  testimony 
here  today. 

Clearly,  we  have  regulations  and  laws  that  need  to  be  examined, 
and  that  is  what  we  are  going  to  do  here  this  morning.  We  have 
a  Superfund  problem,  which  has  strict  joint  and  several  liability 
where  the  idea  was  that  the  polluter  should  pay  to  clean  up  the 
contamination  caused. 

But,  the  Department  of  Defense'  own  hazardous  waste  manage- 
ment practices  will  require  large  sums  of  money  to  be  expended  for 
environmental  cleanup  costs.  In  other  words,  the  government  is  a 
polluter  as  well  as  paying  polluting  costs  for  its  contractors. 

We  also  have  cases  of  subcontractors  getting  paid  even  when  the 
prime  turns  them  down  for  recouping  polluting  costs. 

[The  prepared  statement  of  Mr.  Synar  follows:] 
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Mr.  Chairman,  the  subject  of  today's  hearing  is  not  a  new  one  to  the  Government 
Operations  Committee.  As  you  know,  my  own  Subcommittee  on  Environment,  Energy 
and  Natural  Resources  ~  with  the  concurrence  and  support  of  this  Subcommittee  ~  has 
examined  DOD  environmental  compliance  issues  for  many  years.   In  this  regard,  we 
have  had  a  longstanding  interest  in  ensuring  that  the  Defense  Department  does  not  write 
virtual  blank  checks  to  its  contractors  for  environmental  cleanup  costs  resulting  from 
contractor  activities. 

Several  years  ago,  for  example,  representatives  of  the  U.S.  General  Accounting 
Office  testified  before  our  Subcommittee  that  the  Air  Force  planned  to  reimburse 
cleanup  costs  incurred  by  Hughes  Aircraft  for  contamination  Hughes  had  caused  at  Air 
Force  Plant  44  in  Tucson,  Arizona.   Worse,  GAO  and  Defense  Department 
representatives  admitted  that,  under  the  contract's  guidelines,  Hughes  could  probably 
include  a  profit  on  top  of  the  cleanup  costs.  I  expressed  outrage  at  this  practice  back 
then,  and  I  continue  to  believe  that  the  Government  has  no  business  using  taxpayers' 
money  to  pay  contractors  a  profit  to  clean  up  contamination  caused  while  in  the 
government's  employ. 

I  understand  that  the  GAO  will  testify  at  today's  hearing  that  similar  kinds  of 
contracting  practices  have  occurred  since  then  at  the  Defense  Department.   While  the 
particular  examples  discussed  today  vary  in  nature  and  are  not  necessarily  indicative  of 
every  site,  it  seems  evident  that  DOD  needs  to  tighten  or  clarify  its  contracting  and  cost 
reimbursement  policies.   Obviously,  there  will  be  situations  where  DOD  should  absorb 
some  of  the  cleanup  costs  incurred  by  DOD  contractors  -  for  example,  where  a  DOD 
contract  dictated  that  a  specific  chemical  (later  found  to  be  environmentally  harmful)  be 
used  by  the  contractor.  By  the  same  token,  just  because  the  Federal  government  asked  a 
contractor  to  build  a  plane  doesn't  mean  we  committed  to  pay  to  clean  up  any  and  all 
contamination  the  contractor  created  by  building  that  plane. 

The  idea  behind  Superfund's  strict,  joint  and  several  liability  scheme  was  that  the 
polluter  should  pay  to  clean  up  the  contamination  he  caused.  We  already  know  that  the 
Defense  Department's  own  hazardous  waste  management  practices  will  require  the 
expenditure  of  hundreds  of  millions  of  dollars  in  environmental  cleanup  costs.  America's 
taxpayers  should  not  also  be  obligated  to  reimburse  private  companies  for  their 
environmental  cleanup  costs  simply  because  the  Federal  government  --  rather  than 
someone  else  -  happened  to  be  the  customer. 

As  Congress  begins  reauthorizing  Superfund  legislation,  I  hope  that  the  new 
Administration  will  take  a  serious  look  at  how  to  address  these  complex  issues  in  a  firm, 
consistent  and  fiscally  responsible  manner.   Mr.  Chairman,  I  look  forward  to  working 
with  you  and  Members  of  the  Legislation  and  National  Security  Subcommittee  on  this 
and  other  DOD  environmental  issues. 


Mr.  Conyers.  So  with  that  background,  we  welcome  Ms.  Heivilin 
and  Mr.  Adamsons.  We  ask  them  to  stand  and  raise  their  right 
hands,  take  the  witness  oath  which  they  have  agreed  to  do  in  ad- 
vance. 

[Witnesses  sworn.] 

Mr.  Conyers.  Please  be  seated.  Welcome  to  the  committee.  We 
will  accept  all  other  witness  statements  into  the  record  where  they 
will  be  reprinted  in  their  entirety,  and  therefore,  you  can  comment 
with  the  confidence  that  those  who  read  this  record  will  see  what 
you  wrote  and  then  hear  what  you  say  as  well. 

Ms.  Heivilin,  you  may  begin. 

STATEMENT  OF  DONNA  M.  HEIVILIN,  DIRECTOR,  DEFENSE 
MANAGEMENT  AND  NASA  ISSUES,  GENERAL  ACCOUNTING 
OFFICE,  ACCOMPANEED  BY  ULDIS  ADAMSONS,  ASSISTANT 
DDIECTOR 

Ms.  Heivilin.  Thank  you,  Mr.  Chairman  and  members  of  the 
subcommittee.  I  am  very  pleased  to  be  here  today  to  discuss  DOD's 
reimbursements  to  contractors  for  environmental  cleanup. 

Specifically  today,  I  want  to  update  our  work  on  the  cleanup 
costs  for  DOD's  15  largest  contractors,  and  I  also  want  to  talk 
about  some  issues  related  to  case  studies  where  we  looked  at  the 
reimbursements  to  three  DOD  contractors. 

I  would  like  to  summarize  my  statement. 

First,  as  to  the  cleanup  costs  for  the  15  largest  DOD  contractors, 
our  recent  estimates  are  that  for  the  future,  near  and  midterm, 
costs  the  estimates  are  $2.1  billion.  Much  of  that  could  apply  to 
nongovernment  business,  but  DOD's  liability  could  be  substantial. 

The  updated  estimate  for  past  costs  is  $995  million.  I  would  like 
to  compare  that  to  our  June  1992  report  in  which  we  reported  that 
for  10  of  the  contractors,  the  estimate  for  the  past  cleanup  costs 
was  $300  million.  Now  we  are  estimating  $995  million,  a  substan- 
tial increase. 

In  that  June  1992  report,  we  estimated  for  nine  contractors  that 
their  future  costs  were  going  to  be  $1  billion,  and  today  we  are  re- 
porting $2.1  billion  for  15  oi  them,  again  a  substantial  increase.  As 
you  can  see,  the  estimate  that  I  am  giving  you  today  is  substan- 
tially larger  than  what  I  reported  last  June. 

DOD  does  not  routinely  collect  this  type  of  information,  so  it  can- 
not properly  budget  for  these  future  costs  of  contractor  products 
and  services,  and  it  cannot  provide  Congress  an  idea  of  its  future 
funding  liabilities  in  this  area.  These  costs  could  be  substantial. 

In  our  October  1992  report,  in  which  we  discussed  four  of  the  Na- 
tion's highest  priority  sites  to  be  cleaned  up  under  the  Superfund, 
we  looked  at  a  number  of  issues.  In  the  four  cases,  we  noted  incon- 
sistencies in  the  way  that  DOD  determined  allowability  of  costs. 

For  example,  in  one  case,  the  Aerojet  General  Corp.,  the  DOD 
contracting  officer  who  was  investigating  whether  or  not  to  pay  for 
requested  reimbursements,  investigated  potential  violations  of  Fed- 
eral and  State  environmental  laws  and  regulations.  In  the  other 
cases,  this  was  not  investigated. 

And,  although  DOD  has  told  us  that  contractors  do  not  receive 
a  profit  on  their  reimbursements  for  environmental  cleanup,  in 
some  cases  we  have  found  that  DOD  has  included  these  profits.  For 


example,  in  Boeing's  interim  payments  of  $11  million,  there  was  a 
factor  included  for  profit,  because  the  cleanup  costs  were  consid- 
ered normal  business  expenses  and  charged  to  overhead  categories. 

It  would  be  hard  for  us  to  calculate  exactly  how  much  profit 
there  was  in  that  case  because  it  was  related  to  a  number  of  con- 
tracts and  reflected  a  percent  of  Boeing's  overall  government  busi- 
ness. 

We  believe  that  the  inconsistent  practices  are  largely  due  to  a 
lack  of  specific  policy  guidance  on  how  to  handle  the  cost  reim- 
bursements for  environmental  cleanup. 

In  October  1992,  DCAA  issued  a  memo  that  said  that  these  costs 
are  to  be  treated  as  normal  business  expense.  We  questioned 
whether  cleanup  costs  from  contamination  caused  in  prior  years  al- 
ways constitutes  normal  business  expense. 

Often  there  is  no  relation  to  the  products  in  the  current  contract, 
so  it  isn't  a  normal  business  expense  for  the  business,  the  normal 
business  that  is  being  produced  under  that  contract.  And  also, 
sometimes  it  is  as  a  result  of  strict  provisions  in  the  environmental 
legislation  whether  the  contractor  is  determined  to  be  at  fault  or 
not.  If  this  is  to  be  allowed  as  a  normal  business  expense,  you  don't 
know  if  the  company  was  at  fault  or  if  they  were  not  at  fault,  and 
it  requires  quite  an  investigation  on  the  part  of  the  contracting  offi- 
cer. 

We  believe  that  DOD  needs  to  develop  and  implement  specific 
guidance  on  reimbursements  to  contractors  for  these  costs,  includ- 
ing whether  or  not  profits  can  be  included  for  contracted  cleanup. 

Another  issue  that  we  are  concerned  about  is  that  DOD  is  begin- 
ning to  pay  cleanup  costs  directly  under  contract  terms  which  in- 
demnify the  contractor  for  unusually  hazardous  risks.  What  we  are 
talking  about  here  is  where  the  government  agrees  to  assume  li- 
ability for  resulting  costs. 

DOD  reports  to  Congress  that  these  indemnifications  are  in- 
tended for  claims  involving  deaths,  involving  injury,  property  dam- 
age for  nuclear  radiation,  use  of  high-energy  propellants,  or  for 
other  risks  that  are  not  covered  by  the  contractor's  insurance.  We 
believe  that  DOD  needs  to  expand  its  guidance  in  this  area  to  fully 
describe  the  types  of  situations  that  qualify  for  indemnification. 

When  we  were  looking  at  this  area,  DOD  officials  told  us  that 
they  knew  of  no  cases  where  DOD  indemnified  contractors  for  envi- 
ronmental cleanup,  and  that  such  cases,  if  they  occurred,  would  be 
unusual.  However,  we  found  in  one  case  that  the  Navy  has  agreed 
in  advance  to  assume  contractors'  environmental  cleanup  costs. 
This  is  in  the  case  of  a  low-level  radiation  waste  disposal  site  at 
Maxey  Flats,  KY. 

Also,  in  our  examination  we  found  that  the  Army  has  in  some 
cases  included  similar  clauses,  and  this  is  for  contractors  of  its  am- 
munition plants.  These  similar  clauses  could  result  in  DOD  assum- 
ing liabilities  for  contractor  environmental  cleanup.  As  I  said,  we 
believe  DOD  needs  to  expand  its  guidance  in  this  area  to  fully  de- 
scribe the  type  of  situations  that  qualify  for  indemnification. 

This  concludes  my  summarization,  and  I  would  be  glad  to  ad- 
dress any  questions  that  you  might  have. 

[The  prepared  statement  of  Ms.  Heivilin  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  here  today  to  discuss  Department  of  Defense  (DOD) 
reimbursements  to  contractors  for  their  environmental  cleanups. 
Specifically,  I  am  providing  updated  Information  from  our  work  on 
cleanup  costs  for  the  largest  defense  contractors  and  issues 
related  to  our  case  studies  of  reimbursements  to  three  contractors . 

RESULTS  IN  BRIEF 

Before  I  discuss  the  specifics  of  our  work,  I  will  give  you  an 
overview  of  the  key  issues. 

—  First,  15  of  DOD's  largest  contractors  estimate  that  their 
future  environmental  cleanup  costs  will  total  $2.1  billion. 
Much  of  this  amount  could  apply  to  non-government  business,  but 
DOD's  liability  could  be  substantial.   Because  DOD  does  not 
routinely  collect  information  on  its  projected  costs  from  these 
contractors,  it  cannot  properly  budget  for  future  costs  of  DOD's 
contracts  for  products  and  services. 

--  Second,  although  DOD  has  said  that  contractors  do  not  receive 
profits  on  their  reimbursements,  in  some  cases  DOD  has  included 
such  profits. 

—  Third,  DOD  is  also  beginning  to  pay  for  contractors'  cleanup 
costs  directly.   In  one  case,  the  Navy  agreed  to  indemnify 
contractors  for  cleaning  up  hazardous  material.   The  Army  has 
similar  clauses  in  other  contracts,  thus  creating  the  potential 
for  additional  cleanup  cost  liabilities. 

CLEANUP  COSTS  AND  DOD  REIMBURSEMENTS 
AT  THE  TOP  15  DEFENSE  CONTRACTORS 

Defense  contractors  responsible  for  cleaning  up  sites  used  for  the 
production  of  military  goods  may  be  able  to  pass  some  of  the 
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cleanup  costs  to  dod.   These  costs  may  cover  activities  like  site 
investigations,  site  cleanups,  remediation,  mitigation  of  existing 
damage,  capital  purchases,  and  legal  counsel.   The  15  largest 
contractors  have  developed  estimates  of  past  and  future  costs  for 
their  cleanups.   These  estimates  represent  costs  for  both 
government  and  nongovernment  business  activities. 

The  15  contractors'  Individual  estimates  of  past  costs  ranged  from 
$5.4  million  to  $423  million  and  totaled  $995  million.   The  15 
contractors ' s  Individual  estimates  of  future  costs  range  from  $1.1 
million  to  $710  million  and  total  $2.1  billion.  We  reported  in  our 
June  1992  report,1  that  10  of  these  contractors  had  estimated  about 
$300  million  in  past  cleanup  costs,  and  9  had  estimated  about  $1 
billion  in  future  costs.   Because  estimates  of  future  cleanup  costs 
may  be  affected  by  changing  environmental  laws,  cleanup  standards, 
and  technology,  they  generally  cover  only  2  to  4  years.   Four  of 
the  contractors  estimated  cleanup  costs  of  $285  million  over  terms 
of  20  to  30  years. 

Seven  of  the  15  contractors  reported  that  they  had  asked  DOD  to 
reimburse  them  $133  million  for  their  cleanup  costs.   In  June  we 
reported  that  four  of  the  15  contractors  had  requested  a  $59 
million  reimbursement.   Although  the  other  eight  contractors  have 
not  yet  asked  DOD  to  reimburse  them,  two  said  they  planned  to  seek 
reimbursement,  and  the  other  six  have  not  ruled  out  the  possibility 
that  they  will  also  seek  reimbursement. 


^P  Environmental  Cleanup;  Information  on  Contractor  Cleanup 
Costs  and  DOD  Reimbursements.  GAO/NSIAD-92-253FS,  Jun.  26,  1992. 
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INCONSISTENT  INTERIM  REIMBURSEMENT  PRACTICES 

In  our  October  1992  report2  we  discussed  four  of  the  nation's 
highest  priority  sites  to  be  cleaned  up  under  the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act,  commonly 
known  as  Super fund.   In  these  four  cases,  DOD's  decisions  on 
environmental  cleanup  reimbursement  claims  varied  on  whether  and 
how  much  to  reimburse  contractors.   In  particular,  we  noted 
inconsistencies  in  the  way  DOD  determined  allowability  of  costs. 
For  example,  the  contracting  officer  investigated  potential 
violations  of  federal  or  state  environmental  laws  and  regulations 
in  one  case  but  not  in  the  others . 

The  U.S.  Environmental  Protection  Agency  (EPA)  is  charged  with 
implementing  Superfund.   Under  this  legislation,  a  party  who 
contributes  to  the  pollution  of  a  site  may  be  fully  responsible  to 
clean  up  the  site  whether  or  not  it  committed  wrongdoing  or  was 
only  one  of  many  polluters.   The  parties  that  can  be  held  liable 
for  cleanups  are  present  or  past  owners  or  operators  of  the 
contaminated  sites,  generators  of  hazardous  wastes  found  on  the 
sites,  or  transporters  of  hazardous  wastes  to  such  sites.   Although 
neither  Superfund  nor  the  Federal  Acquisition  Regulation  (FAR) 
specifically  addresses  cleanup  costs  incurred  by  government 
contractors,  the  FAR  permits  reimbursement  of  ordinary  and 
necessary  business  expenses  if  the  expenses  are  allocable, 
reasonable,  and  comply  with  contract  terms  and  federal  procurement 
regulations . 

Of  the  four  sites  we  reviewed,  two  were  contractor-owned  and 
-operated  manufacturing  sites,  and  the  other  two  were  disposal 
sites  operated  by  third  parties.   Aerojet-General  Corporation's 


^Environmental  Cleanup;  Observations  on  Consistency  of 
Reimbursements  to  DOD  Contractors.  GAO/NSIAD-93-77,  Oct.  22, 
1992. 
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rocket  testing  and  manufacturing  site  in  Sacramento,  California, 
and  Lockheed  Corporation's  aircraft  manufacturing  site  in  Burbank, 
California,  were  contractor  owned.   The  two  Boeing  Company  sites — 
Western  Processing  and  Queen  City  Farms — were  owned  and  operated  by 
third  parties  near  Seattle,  Washington. 

Sacramento  Site 

Aerojet  is  cleaning  up  soil  and  groundwater  contamination  caused  by 
the  use,  storage,  and  disposal  of  hazardous  substances  at  the  site 
as  far  back  as  the  1950s.  As  of  November  1991,  Aerojet  had  spent 
$75  million  on  site  investigation  and  other  preliminary  cleanup 
activities.   According  to  EPA  estimation  models,  final  cleanup 
could  cost  many  times  that  amount.  The  cleanup  should  begin  in 
1996  and  continue  into  the  next  century. 

Under  the  standard  for  reasonableness  of  claims,  the  contracting 
officer  for  the  Sacramento  site  denied  Aerojet' s  claim  for 
reimbursement  of  cleanup  costs.   The  officer  believed  the  standard 
required  a  contractor  to  comply  with  federal  and  state 
environmental  laws  and  regulations  for  cleanup  costs  to  be 
allowable.   The  contracting  officer  investigated  the  company's 
compliance  and  found  evidence  that  Aerojet  had  violated  state 
discharge  permits. 

Aerojet  appealed  the  contracting  officer's  findings.   During  this 
appeal  process,  the  Air  Force  negotiated  a  settlement  with  the 
company.  The  Air  Force  agreed  to  reimburse  $29  million  of  the  $62 
million  claimed  through  June  1989  for  cleanup-related  activities. 
According  to  the  Air  Force's  trial  attorney,  notwithstanding 
Aerojet 's  alleged  violation  of  state  discharge  permits,  the  Air 
Force  agreed  to  this  payment  because  of  potential  government 
liability.  Among  issues  considered  were  whether  Aerojet  had  been 
required  to  use  hazardous  substances  under  DOD  contracts  and 
whether  Aerojet  had  been  indemnified  for  environmental  damage.   The 
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parties  remain  in  litigation  for  costs  after  June  1989.   The 
company  believes  that  DOD  should  pay  all  cleanup  expenses. 
Furthermore,  Aerojet  received  over  $5  million  in  cleanup  cost 
reimbursements  as  a  subcontractor  with  Martin  Marietta,  even  though 
as  a  prime  contractor  Aero jet's  claim  for  the  same  period  was 
denied.   Aerojet  included  cleanup  costs  as  an  overhead  charge, 
which  was  accepted  pending  final  determination  of  allowability 
under  the  prime  contractor's  DOD-approved  purchasing  system. 

Aerojet  obtained  insurance  reimbursements  for  legal  and  related 
fees.   A  claim  for  payment  of  cleaning  costs  went  to  court,  where 
the  jury  found  that  Aerojet  should  not  be  reimbursed  because  it 
should  have  expected  that  its  past  disposal  practices  were  causing 
pollution.   Aerojet  has  appealed  the  decision. 

Seattle  Area  Sites 

About  $101.3  million  had  been  spent  through  mid-1992  to  clean  up 
soil  and  groundwater  contamination  caused  from  1954  to  1977  at  two 
off-site  waste  disposal  and  treatment  sites  used  by  Boeing  and 
others.   Studies  are  still  in  process  at  one  site,  and  cleanup  is 
about  three- fourths  complete  at  the  other.   Cleanup  and  monitoring 
efforts  for  the  two  sites  are  expected  to  continue  into  the  next 
century.   Boeing's  current  estimate  of  the  future  cleanup  cost  is 
about  $78  million. 

The  contracting  officer  for  the  Seattle  area  disposal  sites  did  not 
independently  investigate  Boeing's  reimbursement  requests  as  was 
done  for  the  Sacramento  site.   However,  for  early  requests,  he 
determined  that  the  requests  were  for  fines  and  penalties  that  by 
law  or  regulation  could  not  be  paid.  Costs  resulting  from 
violations  of  federal,  state,  or  local  laws  and  regulations  are 
unallowable,  except  when'  incurred  as  a  result  of  contract 
compliance  or  written  instructions  from  a  contracting  officer. 
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After  additional  inquiry  regarding  later  reimbursement  requests, 
including  receipt  of  a  copy  of  EPA  consent  decrees,  which  stated 
that  Boeing's  cleanup  costs  were  not  fines  or  penalties,  the 
contracting  officer  agreed  in  1987  that  Interim  reimbursement  would 
be  appropriate.  To  date,  DOD  has  reimbursed  Boeing  $11  million  to 
$13  million3  of  the  $101.3  million.   DOD's  interim  payments 
included  an  additional  factor  for  profit  because  the  cleanup  costs 
were  considered  normal  business  expenses  and  were  charged  to 
certain  overhead  expense  categories.   The  amount  of  profit  paid 
would  be  difficult  to  calculate  because  the  reimbursements  related 
to  a  number  of  contracts  and  reflected  the  percentage  of  Boeing's 
overall  government  business. 

Boeing  sued  its  insurers  and  obtained  partial  coverage  of  cleanup 
costs.   However,  a  1990  court  ruled  that  because  Boeing  "expected 
or  intended"  pollution  to  occur  at  the  Western  Processing  site  in 
1971,  but  continued  to  use  the  site  until  1977,  Boeing  and  its 
insurance  companies  were  jointly  liable  for  cleanup  costs.   The 
Defense  Contract  Audit  Agency  (DCAA)  notified  Boeing  that  some  of 
the  1971-77  costs  may  not  be  allowable,  based  on  this  ruling. 
Boeing  protested  this  decision,  stating  that  it  was  following 
accepted  industry  practices  in  using  the  disposal  site  and  that 
several  other  businesses  and  federal  agencies  also  used  the  site 
during  the  period.   The  contracting  officer  has  not  yet  decided  on 
this  issue. 

Bur bank  Site 

As  of  May  1992,  Lockheed  had  spent  $9  million  to  clean  up  soil  and 
groundwater  contamination  at  its  Burbank  facility.  The 


•'Boeing  estimated  federal  payments  at  $11.1  million  through  June 
1992,  while  DCAA  estimated  those  payments  at  $13  million  for  the 
period  1984  through  August  1992.   According  to  DCAA  officials, 
the  difference  in  the  estimates  appears  to  be  due  primarily  to 
assumptions  about  the  mix  of  contract  types. 
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contamination  was  caused  over  several  decades  through  the  use, 
storage,  and  disposal  of  hazardous  materials  used  in  manufacturing 
aircraft.   Lockheed  has  completed  site  investigation  work  and  is 
beginning  to  construct  facilities  to  remove  the  contaminants  from 
the  groundwater.   The  cleanup  of  both  groundwater  and  soil  is 
estimated  to  be  completed  by  the  turn  of  the  century  and  to  cost 
about  $263  million. 

The  DOD  contracting  officer  for  Lockheed  has  not  yet  authorized  an 
interim  payment  but  has  agreed  to  allocate  allowable  cleanup  costs 
as  general  and  administrative  costs  in  overhead.   In  effect,  the 
contracting  officer  has  agreed  to  allow  Lockheed  to  seek 
reimbursement  but  has  reserved  judgment  on  the  allowability  of  the 
costs. 

The  Air  Force  had  raised  the  issue  of  allocation  of  costs  as  a 
result  of  Lockheed's  decision  to  move  the  major  division  working  at 
the  Burbank  site  to  Georgia.   The  current  agreement  between  the  Air 
Force  and  Lockheed  would  allocate  Burbank  cleanup  costs  to  all 
Lockheed  business  segments.   DCAA,  however,  has  stated  in  this  case 
that  the  segment  responsible  for  the  contamination  should  absorb 
the  costs  of  cleanup  because  that  would  more  fairly  allocate  costs. 

The  contracting  officer  did  not  independently  investigate  potential 
wrongdoing  with  regard  to  the  Burbank  site  and  did  not  require 
Lockheed  to  pursue  reimbursement  from  its  insurers  prior  to 
submitting  a  claim  for  reimbursement  to  DOD.   He  intends  to  reduce 
Lockheed's  claim  for  anticipated  insurance  recoveries. 

The  Burbank  facility  is  located  in  an  area  of  relatively  high  land 
values.   Lockheed  officials  state  that  buyers  have  indicated 
interest,  but  that  there  are  no  active  negotiations  for  purchase  of 
the  property. 
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STATUS  OF  COST  ALLOWABILITY  GUIDANCE 

The  inconsistent  practices  followed  in  the  above  cases  appear  to  be 
largely  attributable  to  the  lack  of  specific  policy  guidance  on  how 
to  handle  cost  reimbursements  for  environmental  cleanup. 
Contracting  officers  rely  on  general  cost  principles  statutes  and 
regulations  to  determine  the  allowability  of  contractors'  requests 
for  reimbursement. 

In  the  absence  of  specific  provisions  dealing  with  this  subject,  an 
environmental  cost  principle  proposed  by  the  FAR  Council  may 
provide  guidance.   This  principle  was  developed  by  two  FAR 
subcouncils  comprised  of  representatives  of  defense  and  civil 
government  agencies.   The  principle  would  generally  allow  expenses 
to  prevent  pollution,  but  costs  to  correct  damage  would  be 
unallowable  unless  a  contractor  demonstrated  that  it  (1)  performed 
under  a  government  contract  that  contributed  to  the  pollution;  (2) 
acted  prudently,  complied  with  then-existing  environmental  laws  and 
regulations,  and  followed  generally  accepted  industry  practices; 
(3)  acted  promptly  to  minimize  the  damage  and  costs;  and  (4) 
exhausted  or  was  diligently  pursuing  such  sources  as  Insurance  and 
other  responsible  parties  to  defray  the  cleanup  costs.   Like  other 
cost  principles,  this  draft  primarily  covered  general 
considerations . 

Although  approved  by  the  FAR  Council's  Defense  Acquisition 
Regulation  Council  and  the  Civilian  Agency  Acquisition  Council,  the 
cost  principle  has  not  been  released  for  public  comment.   A 
moratorium  on  new  federal  regulations  was  imposed  by  former 
President  Bush  in  February  1992  and  has  continued  under  the  current 
Administration . 

DCAA  gave  its  auditors  additional  guidance  dated  October  14,  1992, 
including  the  Director  of  Defense  Procurement's  determination  that 
environmental  costs  should  be  treated  as  normal  business  expenses. 
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The  guidance  states  that  such  costs  are  generally  allowable  if  they 
are  reasonable  and  allocable,  but  not  if  the  cleanup  resulted  from 
contractor  wrongdoing,  and  discusses  how  to  address  insurance 
recovery  and  potential  wrongdoing.   The  guidance  to  DCAA  auditors 
was  also  provided  as  information  for  the  DOD  acquisition  community 
on  October  22,  1992. 

MAJOR  OPEN  ISSUES  REGARDING  DOD  REIMBURSEMENTS 
FOR  CONTRACTOR  ENVIRONMENTAL  CLEANUPS 

Three  major  issues  raised  in  our  prior  reports  dealt  with  the  need 
for  cleanup  cost  information,  the  allowability  of  profits  for 
contractors  seeking  reimbursement  for  cleanup  costs,  and  the 
consideration  of  all  cleanup  costs  as  ordinary  business  expenses. 

Need  for  Data  on  Contractors'  Cleanup  Costs 

In  September  1992  DOD  responded  to  our  June  1992  report  that  it 
does  not  maintain  centralized  data  on  contractors'  environmental 
costs.   DOD  said  such  data  are  not  necessary  or  even  helpful  for 
properly  determining  the  allowability  of  such  costs. 

Our  report  did  not  recommend  specific  DOD  actions  but  stated  that 
substantial  amounts  of  cost  data  were  available  to  DOD.   We  agree 
that  determining  allowability  of  individual  claims  does  not  require 
knowing  total  past  and  estimated  future  liabilities.   However,  our 
report  emphasized  the  value  of  this  Information  for  management  and 
oversight  purposes.   Data  on  past  and  future  reimbursements  of 
cleanup  costs  to  contractors  is  important  because  of  their 
potential  impact  on  product  or  service  contract  costs.  Without 
this  information,  DOD  and  the  Congress  do  not  have  complete 
information  on  the  costs  of  systems  or  services  procured. 

Allowability  of  Profits  for  Contractors'  Cleanups 
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DOD  took  exception  to  our  reporting  that  Boeing  received  a  factor 
for  profit  on  its  reimbursements  for  environmental  cleanup  costs 
and  to  our  questioning  whether  Superfund  reimbursements  should 
permit  allowances  for  profit.   DOD  said  cleanup  costs  are  normally 
accounted  for  as  general  and  administrative  expenses,  which  have 
not  been  fee-bearing,  and  thus  did  not  allow  a  profit,  under  DOD's 
guidelines  since  1987.   Thus,  DOD  said  such  expenses  have  been 
explicitly  excluded  from  consideration  under  its  guidelines  for 
developing  profit  objectives  on  negotiated  contracts. 

Our  further  analysis  disclosed  that  Boeing  and  6  of  the  13  largest 
defense  contractors  currently  charge  prior-year  cleanup  costs  to 
overhead  accounts  other  than  general  and  administrative  expense. 
According  to  information  provided  by  contracting  officers,  these 
costs  include  a  factor  for  profit.   In  four  cases,  the  contractors 
had  reported  reaching  agreement  with  DOD  on  final  cout  settlements 
that  included  these  costs. 

In  October  1992,  DCAA  issued  its  first  specific  instructions  on 
accounting  for  cleanup  costs  in  audit  guidance  to  its  field 
offices.   The  guidance  calls  for  assigning  the  cleanup  costs  from 
contamination  caused  in  prior  years  to  the  non- fee-bearing  account 
cited  by  DOD.   DCAA's  program  manager,  Accounting  Policy  Division, 
said  that  one  contractor  has  already  questioned  DOD's  guidance  and 
that  if  contractors  decide  not  to  comply,  the  issue  will  end  up  as 
a  contract  dispute  to  be  settled  by  the  Board  of  Contract  Appeals. 

Consideration  of  Cleanup  Costs 

DCAA's  October  14,  1992,  memorandum  stated  that  the  Director  of 
Defense  Procurement  has  determined  that  environmental  costs  should 
be  treated  as  normal  business  expenses.   According  to  DOD 
officials,  payments  in  the  selected  case  studies  were  treated  as 
normal  business  expenses  allocated  to  overhead. 
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However,  we  believe  it  is  not  clear  that  cleanup  costs  from 
contamination  caused  in  prior  years  constitute  normal  business 
expenses.   These  costs  often  do  not  have  any  relationship  to  the 
products  in  current  contracts  and  are  often  the  result  of  strict 
liability  provisions  of  environmental  law,  meaning  that  contractors 
may  be  liable  for  cleanup  costs  whether  or  not  they  were  determined 
to  be  at  fault.  As  a  result,  determining  whether  a  contractor's 
cost  can  be  reimbursed  by  the  government  can  require  considerable 
research. 

In  addition,  in  some  instances,  contractors'  cleanup  costs  are  not 
being  paid  through  allocations  to  overhead,  but  are  instead  being 
considered  for  payment  under  contract  terms  which  indemnify 
contractors  for  unusually  hazardous  risks.   According  to  DOD's 
reports  to  the  Congress,  these  indemnifications  are  intended  for 
claims  Involving  death,  injury,  or  property  damage  arising  from 
nuclear  radiation;  the  use  of  high  energy  propel lants;  or  other 
risks  not  covered  by  the  contractor's  insurance.   DOD  needs  to 
expand  its  guidance  to  fully  describe  the  types  of  situations  that 
qualify  for  Indemnification. 

DOD  officials  told  us  that  they  knew  of  no  cases  where  DOD  had 
indemnified  contractors  for  environmental  cleanup  and  that  such 
cases  would  be  unusual.   However,  we  found  one  case  where  the  Navy 
agreed  in  advance  to  assume  contractors '  environmental  cleanup 
costs.   Also,  the  Army  in  some  cases  dealing  with  its  ammunition 
plants  has  included  indemnification  clauses  that  could  similarly 
result  in  DOD's  assuming  liability  for  contractors'  environmental 
cleanup  costs. 

The  Navy  has  agreed  to  pay  claims  under  an  indemnification  clause 
in  remediation  of  a  low-level-radioactive  waste  disposal  site  at 
Maxey  Flats,  Kentucky.   In  that  case,  three  Navy  contractors  were 
among  parties  who  may  be  held  liable  for  remediation  of 
contamination  at  the  disposal  site.   Navy  officials  stated  that 
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accurate  cost  data  were  not  available  but  that  potential  liability 
is  currently  estimated  at  $8  million  to  $10  million.   DOD  officials 
stated  that  this  action  was  not  reported  in  DOD's  1992  report  to 
the  Congress  because  the  exact  amount  had  not  been  determined. 

In  a  memorandum  dated  August  3,  1992,  the  Assistant  Secretary  of 
the  Navy  for  Research,  Development,  and  Acquisition  determined  that 
"it  is  appropriate  to  provide  relief  under  the  indemnification 
clauses  of  the  contracts  by  assuming  the  contractors '  share  of  the 
remediation."   The  memorandum  states  that  the  Navy  has  taken  the 
place  of  the  three  contractors  in  negotiations  with  the 
Environmental  Protection  Agency. 

CONCLUSION 

In  summary,  I  want  to  stress  that  reimbursement  to  contractors 
could  represent  substantial  costs  to  DOD.   However,  DOD  has  not 
taken  steps  to  gather  estimates  of  these  potential  costs  to  assist 
in  developing  program  budgets  and  to  provide  DOD  managers  and  the 
Congress  an  idea  of  the  future  funding  liabilities  that  may  result 
from  cleanup  costs . 

Also,  DOD  needs  to  develop  and  implement  specific  guidance  on 
reimbursements  to  contractors  for  these  costs  including  whether 
profits  can  be  included  for  contractor  cleanup  costs.   In  addition 
DOD  needs  to  expand  its  guidance  to  fully  describe  the  types  of 
situations  that  warrant  indemnification  of  contractors  for 
environmental  cleanup  costs. 

This  concludes  my  statement,  I  will  be  glad  to  address  any 
questions . 


(392755) 
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Mrs.  Maloney  [presiding].  Thank  you  very  much  for  your  testi- 
mony. 

I  would  first  like  to  refer  to  a  Wall  Street  Journal  article  of  Mon- 
day, August  31,  and  in  this  particular  edition,  it  reported  "Senior 
defense  officials  say  the  cleanup  bill  for  the  10  contractors  could 
run  five  times  the  estimate  by  the  GAO." 

Now,  is  that  report  accurate,  that  the  costs  could  be  in  the  $5 
to  $10  billion  range?  Is  that  consistent  with  your  findings? 

Ms.  Heivilin.  Well,  it  doesn't  seem  to  be  an  unreasonable  projec- 
tion. Their  projection — the  projection  we  have  is  mainly  for  near- 
term  costs,  for  2  to  4  years.  And  if  you  look  out  into  the  future, 
what  you  usually  find  is  costs  of  this  type  do  increase. 

Mrs.  Maloney.  That  is  quite  an  increase,  $5  to  $10  billion. 

Also  in  your  report,  you  mentioned  that  DOD  reimbursements 
have  ranged  from  10  percent  to  over  half  of  the  cost  of  the  total 
cleanup  bill.  In  other  words,  there  is  no  consistency  or  uniform 
practice. 

What  is  your  best  estimate  of  the  average  share  that  the  Penta- 
gon will  pick  up? 

Then  the  second  question  is,  do  you  feel  that  uniform  guidelines 
could  be  built  into  the  process  so  that  we  don't  have  this  great  dis- 
parity, which  seems  unfair,  to  say  the  least? 

Ms.  Heivilin.  In  response  to  the  first  part  of  your  question,  we 
only  looked  at  three  cases,  and  you  are  right,  we  did  see  that  in 
one  case  it  was  10  percent  of  the  costs  that  were  being  picked  up, 
and  in  another  case,  in  the  Aerojet  case,  they  were  picking  up  50 
percent  of  the  cost. 

Further,  in  the  indemnification  area,  it  is  possible  that  DOD 
could  pick  up  all  of  the  costs.  So  the  amount  that  DOD  picked  up 
could  range  from  10  percent  to  100  percent. 

I  don't  think  we  have  enough  information,  since  there  are  30,000 
contractors  out  there,  and  we  only  looked  at  three  to  be  able  to 
project  what  the  average  amount,  or  what  the  average  percentage 
is  that  they  are  going  to  pick  up.  It  does  seem  like  there  should 
be  more  consistent  guidance  in  exactly  what  costs  should  be  picked 
up  and  under  what  circumstances  they  should  be  picked  up. 

Mrs.  Maloney.  You  testified  that  some  companies  earn  a  fee,  or 
a  profit  on  environmental  cleanup  reimbursements,  how  can  we 
stop  this  practice?  Certainly  private  contractors  should  not  be  earn- 
ing profits  on  environmental  cleanup  at  taxpayers'  expense. 

Ms.  Heivilin.  We  have  some  questions  about  that  also.  The  Fed- 
eral Acquisition  Regulation  could  be  amended  so  that  cleanup  costs 
can  be  charged  only  to  nonfee-bearing  accounts,  and  that  would 
stop  the  practice,  if  that  is  what  the  Congress  or  DOD  decided  they 
wanted. 

Mrs.  Maloney.  Well,  I  would  like  to  instruct  counsel  to  draw  up 
such  legislation  to  be  introduced. 

You  also  testified  that  one  company,  Aerojet,  was  reimbursed  as 
a  subcontractor  after  being  denied  payment  as  a  prime  contractor. 
That  seems  a  little  suspect,  to  say  the  least. 

How  would  you  suggest  that  we  stop  this  practice? 

Ms.  Heivilin.  I  think  again  if  there  were  some  uniform  guidance 
on  the  part  of  DOD  so  mat  the  contracting  officers  would  know 
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how  to  handle  all  those  situations,  you  would  be  much  less  likely 
to  have  that  kind  of  situation  occur. 

Mrs.  Maloney.  I  agree,  and  would  like  to  submit  legislation  that 
a  prime  contractor  who  is  denied  should  not  then  be  able  to  receive 
reimbursement  as  a  subcontractor. 

It  appears  that  some  of  the  toxic  sites  may  have  substantial  sale 
values  after  they  are  cleaned  up.  How  could  that  be  factored  into 
our  reimbursement  policies?  Again,  it  seems  unfair  that  the  tax- 
payers pay  to  clean  up  a  site  which  then  is  sold  for  a  handsome 
profit. 

Ms.  Heivilin.  That  is  a  really  sticky  question.  I  am  not  sure  how 
we  would  handle  that.  I  think  there  are  a  number  of  issues  we 
would  have  to  be  concerned  about. 

The  government  does  have  a  responsibility,  and  so  do  owners  of 
sites,  people  who  work  on  sites,  and  contractors  who  conduct  busi- 
ness on  sites  to  clean  them  up.  We  have  a  situation  under  the  base 
closure  process  where  we  are  trying  to  clean  up  sites  and  then  we 
are  turning  the  sites  over  to  various  entities,  depending  on  what 
happens  in  a  local  community.  Sometimes  we  are  turning  them 
over  to  State  governments,  and  sometimes  they  are  being  sold  and 
sometimes  they  are  being  turned  over  to  local  governments. 

I  think  as  we  look  at  this  policy  question,  we  are  going  to  have 
to  consider  not  just  the  cleanup  sites  of  the  type  that  we  are  talk- 
ing about  here  and  the  windfalls  that  a  contractor  might  experi- 
ence as  a  result  of  having  a  site  cleaned  up  and  being  able  to  sell 
it.  We  also  would  have  to  look  at  the  implications  for  the  base  clo- 
sure process  we  are  going  through  and  the  land  that  we  are  turn- 
ing over  in  that  event,  too.  So  it  needs  some  careful  consideration. 

Mrs.  Maloney.  Several  times  you  mentioned  indemnification 
that  was  being  invoked  under  Public  Law  85-804,  the  so-called 
bailout  law,  and  that  this  is  being  invoked  or  used  to  directly  pay 
for  contractors'  cleanup  costs.  Are  there  any  DOD  policies  that  spe- 
cifically address  cleanup  reimbursement  through  this  mechanism, 
and  do  you  think  that  this  process  of  using  Public  Law  85-804 
should  be  stopped? 

Ms.  Heivilin.  There  is  DCAA  guidance  which  covers  only  costs 
which  are  charged  to  overhead  accounts.  In  the  case  of  the  law,  our 
principal  objection  is  that  the  guidance  doesn't  go  far  enough. 

For  example,  in  this  case  I  am  not  sure  how  those  costs  should 
be  classified,  but  I  would  question  whether  they  should  be  classi- 
fied the  same  way  as  the  guidance  has — the  cost  being  classified 
at  this  point.  So  I  think  DOD  needs  to  go  further  in  their  guidance 
having  to  do  with  this  particular  bailout  law. 

Mrs.  Maloney.  The  private  sector  has  complained  to  this  com- 
mittee and  to  individual  Congress  people  about  the  onerous  burden 
of  the  Superfund  requirements. 

Why  are  we  not  helping  the  private  sector  in  any  way  with  their 
cleanup  responsibilities  when,  as  you  testified,  we  are  giving  con- 
tractors billions  and  billions  of  dollars. 

Do  you  think  it  is  a  reasonable  public  policy  that  we  should  be 
reimbursing  defense  contractors  at  all?  How  are  they  any  different 
from  any  other  private  contractor  that  is  not  receiving  any  assist- 
ance from  the  government  for  its  cleanup  costs? 
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Ms.  Heivilin.  I  think  that  we  do  need  to  be  careful  that  if  what 
the  private  contractor  is  doing  is  naturally  going  to  cause  environ- 
mental damage,  as  a  natural  result  of  their  work,  that  we  do  at 
least  share,  if  not  take  on  all  of  the  burden,  for  that  cleanup. 

But  also,  I  think  we  need  to  be  careful  not  to  take  on  responsibil- 
ities that  wouldn't  necessarily  be  ours  to  the  reasonable  man  as  he 
is  looking  at  those  costs. 

Mrs.  Maloney.  And  lastly,  because  we  have  to  move  along,  could 
you  give  me  any  thoughts  that  you  might  have  on  how  to  prepare 
uniform  guidelines  to  address  uniformity  of  treatment  under  clean- 
up costs,  so  that  we  don't  have  this  tremendous  varying  in  respon- 
sibilities and  in  costs  that  seems  to  be  attached  to  no  rhyme  or  rea- 
son? 

Ms.  Heivilin.  I  think  DOD  should  use  the  normal  process  that 
it  would  go  through  in  which  DOD  would  put  together  some  draft 
guidance,  and  then  publish  it  for  comment,  so  that  the  private  sec- 
tor contractors  who  would  be  affected  by  this  would  have  a  chance 
to  comment  on  it.  It  is  probably  a  good  process. 

Mrs.  Maloney.  Well,  I  would  like  to  request  that  you  look  into 
this  and  get  back  to  us  with  your  thoughts  so  that  we  could  im- 
prove oversight  and  accountability. 

I  would  like  to  recognize  Representative  McCandless. 

Mr.  McCandless.  Thank  you,  Madam  Chairwoman. 

Let  me  build  a  little  pyramid  if  I  may  here,  relative  to  the  issue. 
We  take  a  company,  whatever  company  it  might  be,  during  World 
War  II  and  the  period  following  the  Korean  war.  They  were  under 
contract  to  produce  certain  goods  and  services  for  the  Armed 
Forces.  In  some  cases,  these  facilities  were  entirely  owned  by  the 
private  sector  contractors.  In  other  cases,  as  I  understand  it,  there 
was  some  type  of  a  mutual  ownership.  And  that  in  a  lot  of  cases, 
the  design  of  the  facility,  be  it  totally  private  or  partially  private, 
was  agreed  to  as  a  condition  in  the  contract  for  the  production  of 
the  commodity  in  question,  with  a  part  of  this  facility  was  a  waste 
receiving  system  which  represented,  according  to  those  who  were 
contracting  for  the  Federal  Government,  the  best  available  tech- 
nology at  the  time. 

Now  we  have  come  along  with  a  new  set  of  guidelines.  We  have 
learned  that  many  of  these  things  are  no  longer,  or  have  not  been, 
something  that  we  thought  they  were  at  the  time.  That  they  would 
not  dissolve  into  the  ground  in  the  manner  in  which  we  thought 
they  would  for  example,  or  some  other  way,  and  so  we  are  sitting 
here  talking  about  this  now. 

When  you  talk  in  terms  of  the  cleanup,  is  there  a  question  in 
your  mind  relative  to  the  cost  of  the  cleanup — and  I  use  the  word 
cost — when  it  directly  involves  a  company  that  provided  under  a 
contractual  agreement  the  production  of  these  various  goods  and 
services?  Is  there  any  question  there  about  whether  or  not  that 
company  is  entitled  to  reimbursement,  if  it  followed  the  parameters 
of  its  government  contract? 

Ms.  Heivilin.  I  think  the  question  is  more  how  much  responsibil- 
ity the  government  should  take  and  under  specifically  what  condi- 
tions they  should  take  on  that  responsibility. 

One  of  the  things  you  would  look  at  is  whether,  in  fact,  they  were 
following  the  guidelines  that  were  in  laws  and  regulations,  State, 
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local,  and  Federal,  at  that  time,  and  the  conditions  set  up  in  the 
contract. 

Mr.  McCandless.  All  right.  I  concede  that  if  they  were  using 
their  own  judgment  calls  and  the  technology  that  was  in  their 
minds  the  best,  that  would  be  one  issue. 

If,  for  example,  they  were  manufacturing  something  for  the  Army 
or  the  Navy,  and  one  of  the  Armed  Forces  actually  owned  a  part 
of  the  facility  of  which  the  waste  treatment  was  a  part,  that  would 
appear  to  me  to  have  a  little  different  spin  to  it.  Wouldn't  you 
agree  to  that? 

Ms.  Heivilin.  If  it  was  a  government-owned  facility,  they  should 
be  setting  up  the  rules  under  which  the  operation  is  being  man- 
aged, yes. 

Mr.  McCandless.  And  many  of  these  contracts  that  specifically 
stated,  besides  the  terms  and  conditions  for  the  production  and  all 
of  the  other  technical  details,  how  the  waste  was  to  be  handled.  In 
some  cases  actual  engineering  drawings  or  specifications  were 
made  part  of  the  particular  contract.  Have  you  run  across  this  in 
your  research? 

Mr.  Adamsons.  Yes,  that  kind  of  situation  did  arise,  and  that 
was  part  of  the  rationale  that  we  were  given  for  the  agreements 
that  the  Air  Force  reached,  for  example,  in  the  case  with  Aerojet. 
A  number  of  considerations,  including  that  provisions  and  contracts 
they  believed  would  have  the  government,  at  least  partly  liable  for 
some  of  these  expenses. 

Mr.  McCandless.  Let's  go  to  the  way  that  you  have  established 
whether  or  not  a  profit  is  made.  Say  they  are  making  a  profit.  How 
have  you  established  that  a  company  is  making  a  profit?  What  cri- 
teria do  you  use  to  establish  whether  or  not  they  are  doing  it  at 
cost  or  they  made  a  profit? 

Ms.  Heivilin.  On  the  environmental  cleanup  costs? 

Mr.  McCandless.  Yes. 

Ms.  Heivilin.  In  the  case  that  we  looked  at  with  Boeing,  we  es- 
tablished that  it  was  spread  in  areas  where  they  naturally  make 
a  profit,  and  we  also  have  some  documentation  saying  that  it  did 
make  a  profit  on  those  accounts. 

Mr.  McCandless.  So  you  took  their  actual  costs,  their  invoices, 
added  them  up,  whatever  they  might  be,  and  then  on  top  of  that 
there  was  something  listed  as  a  profit  or  an  administrative  expense 
or  something? 

Ms.  Heivilin.  We  took  their  statements,  and  they  stated  that 
they  did  make  profit  on  these  accounts. 

Mr.  McCandless.  Their  statements  actually  show  the  cost  plus 
something  of  that  nature? 

Ms.  Heivilin.  There  were  a  number  of  contracts  involved  here, 
and  I  am  not  sure  if  they  were  cost  plus  or  not. 

Mr.  McCandless.  Well,  but  there  was 

Ms.  Heivilin.  But  there  was  profit  in  the- 


Mr.  McCandless.  But  the  documentation  showed  it. 
Ms.  Heivilin.  Yes,  we  have  documentation  showing  that. 
Mr.  McCandless.  That  they  would  add  to  the  cost,  whatever  the 
terminology  may  be,  an  additional  amount? 
Ms.  Heivilin.  Right. 
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Mr.  McCandless.  When  we  talk  in  terms  of  an  additional 
amount,  there  was  an  administrative  cost  on  the  part  of  Boeing  or 
whomever  it  might  be  to  oversee  this  operation.  Was  that  consid- 
ered as  a  part  of  the  cost,  or  is  that  considered  to  be  what  they 
added  as  profit  to  take  care  of  the  administrative  aspect? 

Ms.  Heivilin.  That  would  normally  be  part  of  their  cost. 

Mr.  McCandless.  Well,  did  these  invoices  show  any  administra- 
tive costs  added  to  the  actual  cost  for  whatever  was  done? 

Ms.  Heivilin.  We  didn't  have  that  kind  of  detail,  so  I  don't  know. 

Mr.  McCandless.  Well,  you  know,  we  are  making  accusations 
here,  and  I  think  we  need  to  be  able  to  substantiate  the  accusa- 
tions, however  accurate  they  may  be. 

Let  me  try  to  simplify  this  for  purposes  of  our  discussion.  I  or- 
dered 10  dump  trucks  to  come  in  with  a  skiploader  and  other 
equipment.  At  the  end  of  that  activity  I  am  billea  by  the  XYZ  Exca- 
vating Co.  for  a  certain  amount  of  money  to  haul  this  waste  away, 
dispose  of  it,  and  the  cost  of  operating  the  equipment. 

Now,  if  I  am  involved  in  the  cost  of  the  cleanup  of  this  theoretical 
situation,  that  then  becomes  my  cost,  because  that  is  what  I  need 
to  pay  for  the  services  of  this  company.  Now  we  go  from  there. 

Mrs.  Maloney.  May  I  interrupt  for  one  moment.  We  have  a  se- 
vere time  constraint  with  a  1  o'clock  markup  scheduled  in  this 
room  with  the  Democrats  and  the  Republicans  on  some  budget 
bills,  and  I  would  like  to  know  if  you  would  agree  to  answer  all 
questions  in  writing. 

I  think  he  asked  an  extremely  important  question.  I,  for  one, 
would  like  to  look  at  it  likewise.  And  I  would  also  like  to  know  if 
you  would  agree  to  answer  any  questions  that  Mr.  McCandless  or 
anyone  else  on  the  panel  would  like  to  send  to  you  in  writing. 

We  have  three  more  panels  that  have  to  testify  in  addition  to 
other  individual  witnesses,  and  as  I  said,  counsel  has  just  told  me 
that  we  must  be  out  of  here  by  1  o'clock,  and  I  am  wondering  if 
that  is  appropriate  with  you  two,  that  we  could  ask  questions  that 
you  could  get  back  to  us  in  writing. 

Mr.  McCandless.  If  I  may  finish  this  part  of  it.  which  certainly 
isn't  going  to  equal  the  time  that  the  chairman  had. 

Mrs.  Maloney.  Certainly. 

Mr.  McCandless.  If  we  could  go  on  in  my  theoretical  situation, 
is  it  your  experience  that  you  saw  an  increase  over  the  basic  costs 
I  am  describing  where  a  company  said,  "We  are  going  to  add  10 
percent  for  the  management  and  the  oversight  of  this?"  Was  it  sim- 
ply an  amount  shown  on  the  statement?  That  is  what  I  am  trying 
to  get  at. 

Ms.  Heivilin.  What  I  have  here  in  the  case  of  Boeing  is  an  offi- 
cial document  in  which  they  responded  to  questions  we  gave  them, 
which  were  signed  by  their  assistant  comptroller,  and  the  question 
having  to  do  with  profit  specifically  we  asked  them:  Are  the  clean- 
up costs  included  in  the  Boeing  Co.'s  computations  of  profit  re- 
ceived in  any  DOD  contract? 

And  their  answer  is:  Since  this  cost  element  is  considered  ordi- 
nary and  necessary  for  doing  business,  cleanup  costs  are  always  in- 
cluded in  the  Boeing  Co.'s  computation  of  profit. 

The  next  question  having  to  do  with  the  same  issue  which  we 
asked  was:  Please  provide  documentation  of  any  current  DOD  con- 
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tract  with  the  Boeing  Co.  that  will  exclude  cleanup  costs  from  com- 
putations of  profit. 

And  their  answer  was:  All  current  DOD  contracts  include  envi- 
ronmental costs  in  the  base  for  profit  computation. 

Mr.  McCandless.  Thank  you. 

Mrs.  MALONEY.  Mr.  Kyi. 

Mr.  Kyl.  Thank  you,  Madam  Chairman. 

I  just  have  about  three  yes  or  no  answer  type  questions  I  think, 
so  I  would  prefer  an  oral  answer. 

In  the  October  1992  report,  there  is  an  implication  that  Aerojet 
received  an  inappropriate  windfall  as  the  result  of  inadequate  DOD 
oversight  of  the  contractor's  costs  while  performing  as  a  sub- 
contractor. DOD  provided  an  explanation  in  January  in  a  letter  to 
the  GAO. 

Do  you  still  have  the  same  concerns  as  a  result  of  that  expla- 
nation provided  in  the  January  1993  letter? 

Mr.  Adamsons.  The  GAO  report  dealt  with  the  consistency  of  de- 
cisions on  all  the  contractors  and  case  studies  we  looked  at.  I  am 
not  aware  that  we  specifically  stated  that  any  of  the  case  studies 
in  total  amounted  to  an  inappropriate  windfall. 

Ms.  Heivilin.  I  believe  what  the  report  said  was  that  DOD  was 
keeping  track  of  the  amount  that  it  had  been  reimbursed  and,  fol- 
lowing that,  they  accepted  responsibility  for  reimbursements. 

Mr.  Kyl.  Well,  if  I  might,  the  questions  that  were  asked  earlier 
by  the  Chair  related  to  the  same  matter,  and  in  a  letter  I  am  hold- 
ing here.  It  is  noted  that  the  GAO  report  states  that  even  though 
Aerojet's  original  claim  was  denied,  it  received  over  $5  million  in 
cleanup  costs  reimbursements  as  a  subcontractor  during  the  peri- 
ods of  time  indicated. 

The  implication  is  that  Aerojet  received  an  inappropriate  wind- 
fall as  a  result  of  the  inadequate  DOD  oversight,  and  I  think  that 
was  cleared  up  in  the  DOD  letter. 

Mr.  Adamsons.  The  DOD  letter,  as  I  recall,  stated  that  the  nego- 
tiators were  aware  of  that  payment  and  made  allowances  for  that 
payment  in  their  ultimate  negotiation.  We  have  not  had  auditors 
onsite  since  then  to  confirm  how  the  negotiations  handled  that  ad- 
justment. Our  basic  questions — about  the  original  manner  in  which 
those  payments  were  made — still  remain. 

Mr.  Kyl.  You  say  the  questions  still  remain? 

Mr.  Adamsons.  These  statements 

Mr.  Kyl.  Subsequent  interim  payments  made  to  Aerojet  have 
been  provisional  pending  the  contractor's  final  termination  of  cost 
liability. 

Ms.  Heivilin.  We  haven't  gone  back  in  to  see  what  has  hap- 
pened. 

Mr.  Kyl.  So  that  won't  be  an  appropriate  inference  then  until 
you  have 

Ms.  Heivilin.  Well,  we  couldn't  tell  you  what  the  situation  is  ex- 
actly right  now. 

Mr.  Kyl.  Good.  Thank  you. 

Second  question.  Some  of  these  mill  specs,  and  I  wonder  whether 
this  is  true  with  regard  to  Aerojet's  waste  disposal  facilities,  re- 
quired the  use  of  certain  solvents  such  as  TCE.  In  other  words, 
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these  are  the  government's  requirements,  and  I  gather  that  the 
GAO  is  aware  of  that. 

Ms.  Heivilin.  Right. 

Mr.  Kyl.  And  would  agree  that  that  then  becomes  the  respon- 
sibility of  the  government,  as  well  as  the  contractor. 

Mr.  Adamsons.  That  was  stated  in  our  report. 

Mr.  Kyl.  Yes.  And  by  the  same  token,  if  a  company  followed 
practices  that  were — disposal  practices  that  were  accepted  at  the 
time,  that  the  same  would  be  true.  That  is  to  say  that  this  reim- 
bursement by  the  government  is  an  appropriate  part  of  any  clean- 
up costs. 

Ms.  Heivilin.  Yes. 

Mr.  Kyl.  And  it  is  my  understanding  that  in  the  case  of  Aerojet 
specifically,  that  they  did  follow  those  disposal  practices  at  the 
time.  Any  disagreement  with  that? 

Mr.  Adamsons.  That  is  in  dispute  in  court,  as  I  understand. 

Ms.  Heivilin.  Yes.  There  is  some  question  about  whether  they 
followed  the  practices  they  were  supposed  to  during  the  full  period 
of  time. 

Mr.  Kyl.  Now,  those  are  not  questions  you  have  raised,  it  is  part 
of  the  litigation;  is  that  correct? 

Ms.  Heivilin.  Right. 

Mr.  Kyl.  Thank  you,  Madam  Chairwoman. 

I  have  an  obligation  I  have  to  get  to  anyway,  so  I  finished  with 
this  line  of  questions. 

Mrs.  Maloney.  Thank  you. 

I  am  going  to  limit  myself  to  5  minutes  so  that  we  can  move  this. 

Thank  you  very,  very  much. 

Ms.  Heivilin.  Thank  you. 

Mrs.  Maloney.  Our  next  witness  this  morning  is  Sherri 
Wasserman  Goodman,  Deputy  Under  Secretary  of  Defense  for  En- 
vironmental Security.  Ms.  Goodman  is  responsible  for  environ- 
mental policies  and  programs  at  the  Department  of  Defense. 

Prior  to  joining  the  Department  of  Defense,  Ms.  Goodman  prac- 
ticed law  at  the  firm  of  Goodman,  Proctor  &  O'Lohr,  which  handled 
environmental  litigation,  including  Superfund  and  hazardous  waste 
cases. 

Would  you  please  stand  and  raise  your  right  hand. 

[Witness  sworn.] 

Mrs.  Maloney.  Please  be  seated. 

Thank  you.  Welcome  to  the  subcommittee.  And,  Ms.  Goodman, 
without  objection,  your  statement  will  be  included  in  the  record. 
You  may  begin. 

STATEMENT  OF  SHERRI  WASSERMAN  GOODMAN,  ESQ.,  DEP- 
UTY UNDER  SECRETARY  OF  DEFENSE  FOR  ENVIRON. 
MENTAL  SECURITY,  DEPARTMENT  OF  DEFENSE 

Ms.  Goodman.  Good  morning,  Mrs.  Chairwoman  and  members  of 
the  subcommittee.  With  your  permission,  I  will  briefly  summarize 
the  statement  I  have  provided  for  the  record. 

I  am  honored  to  be  here  today  as  the  Deputy  Under  Secretary 
of  Defense  for  Environmental  Security.  This  is  a  new  position  in 
the  Department  of  Defense  that  signals  the  importance  of  environ- 
mental matters  to  the  new  administration. 
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I  have  been  in  this  position  only  for  3  weeks  now,  so  I  would  ask 
that  you  recognize  that  as  we  proceed  down  this  path  together. 

Secretary  Aspin  created  this  office  to  ensure  that  the  Department 
of  Defense  fully  integrates  environmental  concerns  into  its  defense 
policies,  including  its  procurement  policies. 

I  would  like  to  briefly  set  forth  our  new  approach  to  environ- 
mental security.  This  approach  represents  a  fundamental  break 
with  past  practices  under  which  too  little  regard  was  shown  for  the 
environment.  Led  by  President  Clinton  and  Vice  President  Gore, 
Secretary  Aspin  and  the  new  team  at  DOD  are  committed  to  ad- 
dressing all  important  environmental  matters. 

The  Department  of  Defense  has  inherited  a  legacy  of  environ- 
mental contamination  resulting  from  decades  of  military  operations 
in  both  the  United  States  and  overseas.  In  total,  the  Department 
has  identified  18,000  potential  remediation  sites  that  will  cost  at 
least  $25  billion  to  clean  up. 

By  the  end  of  fiscal  year  1993,  we  will  have  invested  at  least  $6.5 
billion  in  such  efforts.  Let  me  stress  that  the  Department  is  fully 
committed  to  meeting  its  environmental  commitments,  including 
cleanup. 

Secretary  Aspin's  new  approach  to  environmental  security  has 
four  parts.  I  refer  to  it  as  C3P2.  We  all  need  an  acronym  at  the 
Pentagon.  That  stands  for  cleanup,  compliance,  conservation,  and 
pollution  prevention.  Each  element  is  an  essential  part  of  DOD's 
new  environmental  strategy. 

Cleanup  is  our  commitment  to  correct  past  damage  to  the  envi- 
ronment at  military  facilities.  It  includes  the  work  conducted  pur- 
suant to  Superfund  and  hazardous  waste  laws.  It  is  where  the  De- 
partment spends  most  of  its  money  today  to  correct  past  damage. 

But  we  want  the  future  to  be  different.  That  is  why  cleanup  is 
only  one  piece  of  our  environmental  strategy.  The  second  is  compli- 
ance. 

We  must  maintain  full  compliance  with  environmental  laws  and 
regulations  at  all  of  our  facilities.  This  means  encouraging  base 
commanders  and  contractors  to  have  an  investment  strategy  for 
the  environment,  so  each  facility  has,  for  example,  a  modern 
wastewater  treatment  plant.  The  costs  of  compliance  activities  are 
the  costs  of  doing  business  properly  that  should  be  appropriately 
considered  in  contract  costs. 

The  third  C  is  conservation.  The  Department  is  steward  for  25 
million  acres  of  land  across  the  United  States,  much  of  it  contain- 
ing endangered  species  and  fragile  ecosystems.  DOD  needs  to  be  a 
good  caretaker  of  this  national  heritage. 

The  P2  stands  for  pollution  prevention.  This  is  where  our  future 
lies.  By  developing  an  aggressive  strategy  for  preventing  pollution 
before  it  is  created,  we  hope  to  have  far  fewer  cleanups  in  the  fu- 
ture. 

Pollution  prevention  is  preventive  medicine  for  the  environment. 
It  requires  us  to  change  the  way  we  do  business  today  so  that  we 
consider  environmental  consequences  early  in  the  acquisition  proc- 
ess, and  use  fewer  hazardous  materials  when  we  build  new  weap- 
ons systems  or  new  facilities. 

Like  compliance,  we  want  to  encourage  our  military  facilities,  in- 
cluding our  contractors,  to  invest  up  front  in  finding  substitutes  for 
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hazardous  materials  and  in  changing  their  processes  so  that  we 
will  create  less  pollution.  I  believe  the  American  taxpayer  will  be 
well  served  by  targeted  investments  in  pollution  prevention. 

Let  me  now  address  contractor  cleanup  costs  which  are  one  part 
of  the  cleanup  problem.  Today  DOD  and  many  of  the  companies 
DOD  has  done  business  with  during  the  last  50  years  face  substan- 
tial environmental  cleanup  problems.  The  Department  believes 
that  we  now,  for  the  first  time,  have  an  opportunity  to  coherently 
address  this  problem  of  environmental  costs. 

DOD  has  never  before  had  an  Office  of  Environmental  Security. 
This  is  the  first  time  that  DOD's  senior  environmental  officer  re- 
ports directly  to  the  Under  Secretary  of  Defense  for  Acquisition. 
We,  thus,  now  have  an  historic  opportunity  to  bring  together  both 
environmental  and  contracting  expertise  to  address  this  important 
issue. 

We  look  forward  to  working  with  this  committee  and  others  in 
developing  a  new  policy  to  make  sure  that  all  environmental  clean- 
up costs  are  treated  properly. 

I  share  the  concern  about  the  problems  associated  with  past 
practices  that  the  GAO  has  raised.  First,  the  need  for  data  on  past 
and  projected  reimbursements  for  contractor  environmental  clean- 
up costs,  second,  whether  such  reimbursements  should  be  per- 
mitted to  be  fee  bearing,  and  third,  whether  such  costs  should  be 
treated  as  ordinary  business  expenses. 

This  administration  does  not  intend  to  reimburse  cleanup  costs 
incurred  by  contractors  that  violated  specific  environmental  laws  or 
regulations,  nor  does  it  intend  to  reimburse  unreasonable  amounts 
of  such  costs. 

The  policy  question  we  must  all  address  is,  what  is  the  Govern- 
ment's fair  share  of  cleanup  costs,  when,  as  under  Superfund,  there 
is  no  determination  of  fault? 

Liability  under  Superfund  is  dependent  only  on  a  firm's  having 
been  a  past  or  present  owner,  operator,  transporter,  or  generator 
of  hazardous  waste,  rather  than  on  the  determination  that  a  law 
has  been  violated.  This  no-fault  aspect  means  that  a  firm  or  the 
U.S.  Government  may  be  responsible  for  environmental  cleanup 
without  having  been  negligent  or  violating  the  law. 

To  determine  what  is  fair  in  this  context,  we  believe  we  need  a 
new  approach  developed  in  conjunction  with  concerns  raised  by  this 
subcommittee  and  the  GAO  as  well  as  other  interested  committees 
and  groups.  This  new  approach  we  believe  should  include  the  fol- 
lowing efforts. 

First,  data  collection.  DOD  will  begin  to  systematically  refine  and 
track  projected  environmental  cleanup  costs  to  be  incurred,  actual 
costs  incurred,  and  the  portion  of  those  costs  that  the  Department 
estimates  will  be  reimbursed.  I  believe  this  information  will  be  val- 
uable for  management  and  oversight  purposes. 

I  agree  with  you,  Mrs.  Chairwoman,  that  we  must  have  a  rigor- 
ous system  of  accountability  for  the  management  of  our  resources. 
Collecting  this  type  of  information  fits  well  with  one  of  the  initia- 
tives we  are  planning  in  pollution  prevention,  to  review  weapons 
systems  costs  on  a  life-cycle  basis  in  order  to  consider  adequately 
all  environmental  costs  from  design,  development,  and  production 
to  maintenance  and  retirement  of  weapons  systems,  and  to  ensure 
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that  heretofore  hidden  environmental  costs  are  considered  when  ac- 
quisition decisions  are  made.  Neither  the  Department  of  Defense 
nor  industry  systematically  collects  such  data  today. 

Second,  we  need  consistent  decisionmaking  on  cost  allowability 
issues.  The  Department  is  beginning  several  new  initiatives  to  en- 
sure that  contracting  officers  are  able  to  make  appropriate  deci- 
sions on  environmental  cleanup  costs  allowability.  Most  important 
is  the  creation  of  an  Environmental  Task  Force  by  the  Defense 
Contract  Management  Command  to  ensure  that  environmental 
concerns  are  included  in  contract  administration. 

Third,  we  need  to  derive  lessons  learned  from  ongoing  reforms. 
The  Department  will  evaluate  guidance  the  Defense  Contract  Audit 
Agency  issued  in  October  1992  on  factors  to  consider  in  evaluating 
the  allowability  of  contractor  environmental  cleanup  costs.  We  in- 
tend to  ensure  that  environmental  cleanup  costs  are  properly  and 
consistently  reviewed  so  the  American  taxpayer,  the  U.S.  Govern- 
ment, and  U.S.  industry  are  each  treated  fairly. 

In  summary,  we  have  a  unique  opportunity  to  develop  new  ways 
of  doing  business,  to  be  more  accountable  to  the  American  taxpayer 
for  the  cost  of  cleaning  up  the  legacy  of  environmental  contamina- 
tion. 

Thank  you.  And  I  would  be  happy  to  answer  your  questions. 

[The  prepared  statement  of  Ms.  Goodman  follows:] 
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GOOD  MORNING,  MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE.   I  AM 
HONORED  TO  BE  HERE  AS  THE  DEPUTY  UNDER  SECRETARY  OF  DEFENSE  FOR 
ENVIRONMENTAL  SECURITY.   THIS  IS  A  NEW  POSITION  THAT  SIGNALS  THE 
IMPORTANCE  OF  ENVIRONMENTAL  MATTERS  TO  THE  NEW  ADMINISTRATION. 
SECRETARY  ASPIN  CREATED  THIS  OFFICE  TO  ENSURE  WE  FULLY  INTEGRATE 
ENVIRONMENTAL  CONCERNS  INTO  OUR  DEFENSE  POLICIES,  INCLUDING  OUR 
PROCUREMENT  POLICIES. 

I  WOULD  LIKE  TO  SET  FORTH  OUR  NEW  APPROACH  TO  ENVIRONMENTAL 
SECURITY.   THIS  APPROACH  REPRESENTS  A  FUNDAMENTAL  BREAK  WITH  PAST 
PRACTICES  UNDER  WHICH  TOO  LITTLE  REGARD  WAS  SHOWN  FOR  THE 
ENVIRONMENT.   LED  BY  PRESIDENT  CLINTON  AND  VICE  PRESIDENT  GORE, 
SECRETARY  ASPIN  AND  THE  NEW  TEAM  AT  DOD  ARE  COMMITTED  TO  ADDRESSING 
ALL  IMPORTANT  ENVIRONMENTAL  MATTERS  AT  THE  DOD.   I  WILL  BRIEFLY 
EXPLAIN  WHY  THIS  NEW  APPROACH  IS  NEEDED,  AND  THEN  ADDRESS  THE  TOPICS 
THE  CHAIRMAN  IDENTIFIED  FOR  THIS  HEARING. 

THE  PAST 

DOD  HAS  INHERITED  A  LEGACY  OF  ENVIRONMENTAL  CONTAMINATION 
RESULTING  FROM  DECADES  OF  MILITARY  OPERATIONS  IN  BOTH  THE  UNITED 
STATES  AND  OVERSEAS.   DOD  IS  CURRENTLY  ENGAGED  IN  CLEANUP  AT  ABOUT 
1,800  MILITARY  LOCATIONS  IN  THE  U.S.  AND  AT  NEARLY  1,700  LOCATIONS 
OVERSEAS.   NINETY-THREE  INSTALLATIONS  ARE  LISTED  BY  THE  ENVIRONMENTAL 
PROTECTION  AGENCY  (EPA)  ON  ITS  NATIONAL  PRIORITIES  LIST  OF  MOST 
CONTAMINATED  SITES.   DOD  IS  ALSO  CLEANING  UP  OVER  100  MILITARY 
INSTALLATIONS  THAT  ARE  SCHEDULED  FOR  CLOSING  OR  REALIGNMENT.   IN 
TOTAL,  DOD  HAS  IDENTIFIED  18,000  POTENTIAL  REMEDIATION  SITES  THAT 
WILL  COST  ABOUT  $25  BILLION  TO  CLEAN  UP;  BY  THE  END  OF  FISCAL  YEAR 
1993,  WE  WILL  HAVE  INVESTED  $6.5  BILLION  IN  SUCH  EFFORTS. 

AS  THE  GENERAL  ACCOUNTING  OFFICE  (GAO)  POINTED  OUT  IN  A  REPORT  IT 
ISSUED  IN  OCTOBER  1992,  UNDER  THE  COMPREHENSIVE  ENVIRONMENTAL 
RESPONSE,  COMPENSATION,  AND  LIABILITY  ACT  (CERCLA) ,  PRESENT  OR  PAST 
OWNERS  OR  OPERATORS  OF  CONTAMINATED  SITES,  GENERATORS  OF  HAZARDOUS 
WASTES  FOUND  ON  THE  SITES,  OR  TRANSPORTERS  OF  HAZARDOUS  WASTES  TO 
SUCH  SITES  CAN  BE  HELD  LIABLE  FOR  SITE  CLEANUP,  WHETHER  OR  NOT  THEY 
COMMITTED  ANY  WRONGDOING  OR  WERE  ONLY  ONE  OF  MANY  CONTRIBUTORS.   THUS 
CERCLA  IS  A  STRICT  LIABILITY  STATUTE  THAT  REQUIRES  COMPANIES,  AS  WELL 
AS  FEDERAL  AGENCIES,  TO  INCUR  REMEDIATION  COSTS  WITHOUT  REGARD  TO 
WHETHER  THE  COMPANY  OR  AGENCY  IS  AT  FAULT. 

TODAY,  BOTH  DOD  AND  MANY  OF  THE  COMPANIES  DOD  HAS  DONE  BUSINESS 
WITH  DURING  THE  LAST  50  YEARS  FACE  ENVIRONMENTAL  CLEANUP  PROBLEMS. 
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A  NEW  APPROACH 

THE  NEW  DOD  BELIEVES  THAT  WE  NOW,  FOR  THE  FIRST  TIME,  HAVE  AN 
OPPORTUNITY  TO  COHERENTLY  ADDRESS  THIS  PROBLEM  OF  ENVIRONMENTAL 
COSTS.   DOD  HAS  NEVER  BEFORE  HAD  AN  OFFICE  OF  ENVIRONMENTAL  SECURITY. 
THIS  IS  THE  FIRST  TIME  THAT  DOD'S  SENIOR  ENVIRONMENTAL  OFFICER 
REPORTS  DIRECTLY  TO  THE  UNDER  SECRETARY  OF  DEFENSE  FOR  ACQUISITION. 
WE  THUS  NOW  HAVE  AN  HISTORIC  OPPORTUNITY  TO  BRING  TOGETHER  BOTH 
ENVIRONMENTAL  AND  CONTRACTING  EXPERTISE  TO  ADDRESS  THIS  IMPORTANT 
ISSUE.   WE  LOOK  FORWARD  TO  WORKING  WITH  THIS  COMMITTEE  AND  OTHERS  IN 
DEVELOPING  A  NEW  POLICY  TO  MAKE  SURE  THAT  ALL  ENVIRONMENTAL  CLEANUP 
COSTS  ARE  TREATED  PROPERLY. 

SECRETARY  ASPIN'S  NEW  APPROACH  TO  ENVIRONMENTAL  SECURITY  HAS  FOUR 
PARTS,  WHICH  I  REFER  TO  AS  C3P2  —  CLEANUP,  COMPLIANCE,  CONSERVATION, 
AND  POLLUTION  PREVENTION.   EACH  ELEMENT  IS  AN  ESSENTIAL  PART  OF  DOD'S 
NEW  ENVIRONMENTAL  STRATEGY.   CLEANUP  IS  OUR  COMMITMENT  TO  CORRECT 
PAST  DAMAGE  TO  THE  ENVIRONMENT  AT  MILITARY  FACILITIES.   IT  INCLUDES 
THE  WORK  CONDUCTED  PURSUANT  TO  SUPERFUND  AND  HAZARDOUS  WASTE  LAWS. 
IT  IS  WHERE  DOD  SPENDS  MOST  OF  ITS  MONEY  TODAY  TO  CORRECT  PAST 
DAMAGE.   BUT  WE  WANT  THE  FUTURE  TO  BE  DIFFERENT.   THAT'S  WHY  CLEANUP 
IS  ONLY  ONE  PIECE  OF  OUR  ENVIRONMENTAL  STRATEGY. 

THE  SECOND  IS  COMPLIANCE .   WE  MUST  MAINTAIN  FULL  COMPLIANCE  WITH 
ENVIRONMENTAL  LAWS  AND  REGULATIONS  AT  ALL  OUR  FACILITIES.   THIS  MEANS 
ENCOURAGING  BASE  COMMANDERS  AND  CONTRACTORS  TO  HAVE  AN  INVESTMENT 
STRATEGY  FOR  THE  ENVIRONMENT  SO  EACH  FACILITY  HAS,  FOR  EXAMPLE,  A 
MODERN  WASTE -WATER  TREATMENT  PLANT.   THE  COSTS  OF  COMPLIANCE 
ACTIVITIES  ARE  COSTS  OF  DOING  BUSINESS  PROPERLY,  THAT  SHOULD  BE 
APPROPRIATELY  CONSIDERED  IN  CONTRACT  COSTS. 

THE  THIRD  "C"  IS  CONSERVATION.   DOD  IS  THE  STEWARD  FOR  25  MILLION 
ACRES  OF  LAND  ACROSS  THE  U.S.,  MUCH  OF  IT  CONTAINING  ENDANGERED 
SPECIES  AND  FRAGILE  ECOSYSTEMS.   DOD  NEEDS  TO  BE  A  GOOD  CARETAKER  OF 
THIS  NATIONAL  HERITAGE. 

P2  STANDS  FOR  POLLUTION  PREVENTION.   THIS  IS  WHERE  OUR  FUTURE 
LIES  —  BY  DEVELOPING  AN  AGGRESSIVE  STRATEGY  FOR  PREVENTING  POLLUTION 
BEFORE  IT  IS  CREATED,  WE  HOPE  TO  HAVE  FAR  FEWER  CLEANUPS  IN  THE 
FUTURE.   P2  IS  PREVENTATIVE  MEDICINE  FOR  THE  ENVIRONMENT.   IT 
REQUIRES  US  TO  CHANGE  THE  WAY  WE  DO  BUSINESS  TODAY  SO  THAT  WE 
CONSIDER  ENVIRONMENTAL  CONSEQUENCES  EARLY  IN  THE  ACQUISITION  PROCESS 
AND  USE  FEWER  HAZARDOUS  MATERIALS  WHEN  WE  BUILD  NEW  WEAPONS  SYSTEMS 
OR  NEW  FACILITIES.   LIKE  COMPLIANCE,  WE  WANT  TO  ENCOURAGE  OUR 
MILITARY  FACILITIES,  INCLUDING  OUR  CONTRACTORS,  TO  INVEST  UP  FRONT  IN 
FUNDING  SUBSTITUTES  FOR  HAZARDOUS  MATERIALS  AND  IN  CHANGING  THEIR 
PROCESSES  SO  WE  WILL  CREATE  LESS  POLLUTION.   I  BELIEVE  THE  AMERICAN 
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TAXPAYER  WILL  BE  WELL-SERVED  BY  TARGETED  INVESTMF  IS  IN  POLLUTION 
PREVENTION. 

LET  ME  NOW  ADDRESS  CONTRACTOR  CLEANUP  COSTS,  ONE  PART  OF  THE 
CLEANUP  PROBLEM,  AND  THE  SUBJECT  OF  THIS  HEARING. 

IN  MANY  CASES  TODAY,  GOVERNMENT  CONTRACTORS  AND  GOVERNMENT 
AGENCIES  MUST  CLEAN  UP  ENVIRONMENTAL  DAMAGE  THAT  RESULTED  FROM 
PRACTICES  USED  DECADES  AGO,  WHICH  WERE  ACCEPTABLE  PRACTICES  AT  THE 
TIME.   UNTIL  THE  1970s,  WHEN  OUR  MAJOR  ENVIRONMENTAL  LAWS  WERE 
ENACTED,  BOTH  THE  U.S.  GOVERNMENT  AND  U.S.  INDUSTRY  OPERATED  UNDER 
PRACTICES  WE  NOW  FIND  ENVIRONMENTALLY  UNACCEPTABLE.   IN  RECOGNITION 
OF  THIS  FACT,  CONGRESS  MADE  LIABILITY  UNDER  CERCLA  DEPENDENT  ONLY 
UPON  A  FIRM'S  HAVING  BEEN  A  PAST  OR  PRESENT  OWNER,  OPERATOR, 
TRANSPORTER,  OR  GENERATOR  OF  HAZARDOUS  WASTE,  RATHER  THAN  UPON  A 
DETERMINATION  THAT  A  FEDERAL,  STATE,  OR  LOCAL  LAW  HAD  BEEN  VIOLATED. 
THIS  "NO  FAULT"  ASPECT  OF  CERCLA  MEANS  THAT  A  CONTRACTOR  MAY  VERY 
WELL  BE  RESPONSIBLE  FOR  AN  ENVIRONMENTAL  CLEANUP,  WITHOUT  HAVING  BEEN 
NEGLIGENT  OR  VIOLATING  THE  LAW.   MOREOVER,  AS  GAO  OBSERVED  IN  ITS 
OCTOBER  1992  REPORT,  THE  CERCLA  PROCESS  GENERALLY  FOCUSES  ON 
OBTAINING  A  CONTRACTOR'S  AGREEMENT  TO  TAKE  RESPONSIBILITY  FOR  THE 
CLEANUP,  RATHER  THAN  ON  IDENTIFYING  POTENTIAL  WRONGDOING. 

IT  IS  IMPORTANT  TO  NOTE  THAT  MOST  INDUSTRIES  TREAT  ENVIRONMENTAL 
CLEANUP  COSTS  AS  AN  ORDINARY  COST  OF  DOING  BUSINESS.   FOR  EXAMPLE, 
PUBLIC  UTILITIES  GENERALLY  ARE  PERMITTED  TO  INCLUDE  ENVIRONMENTAL 
COMPLIANCE  AND  CLEANUP  COSTS  IN  ESTABLISHING  THEIR  RATES.   COMMERCIAL 
COMPANIES  INCLUDE  THEIR  ENVIRONMENTAL  COSTS  WHEN- ESTABLISHING  THE 
PRICES  OF  THEIR  GOODS  AND  SERVICES,  INCLUDING  THOSE  SOLD  TO  THE 
GOVERNMENT. 

WE  ARE  CONCERNED  ABOUT  THE  THREE  PROBLEMS  ASSOCIATED  WITH  PAST 
PRACTICES  THAT  THIS  SUBCOMMITTEE  AND  THE  GAO  HAVE  RAISED:   (1)  THE 
NEED  FOR  DATA  ON  PAST  AND  PROJECTED  REIMBURSEMENTS  FOR  CONTRACTORS' 
ENVIRONMENTAL  CLEANUP  COSTS,  (2)  WHETHER  CLEANUP  REIMBURSEMENTS 
SHOULD  BE  PERMITTED  TO  BE  FEE-BEARING,  AND  (3)  WHETHER  CLEANUP  COSTS 
SHOULD  BE  TREATED  AS  ORDINARY  BUSINESS  EXPENSES,  OR  AS  EXTRAORDINARY 
COSTS  REQUIRING  ADDITIONAL  CONTROLS. 

THIS  ADMINISTRATION  DOES  NOT  INTEND  TO  REIMBURSE  CLEANUP  COSTS 
INCURRED  BY  CONTRACTORS  THAT  VIOLATED  SPECIFIC  ENVIRONMENTAL  LAWS  OR 
REGULATIONS,  NOR  DOES  IT  INTEND  TO  REIMBURSE  UNREASONABLE  AMOUNTS  OF 
SUCH  COSTS.   THE  POLICY  QUESTION  WE  MUST  ALL  ADDRESS  IS  WHAT  IS  THE 
GOVERNMENT'S  FAIR  SHARE  OF  CLEANUP  COSTS  WHEN  THERE  IS  NO 
DETERMINATION  OF  FAULT.   FOR  EXAMPLE,  IF  ENVIRONMENTAL  DAMAGE 
OCCURRED  DESPITE  THE  EXERCISE  OF  DUE  CARE  BY  A  CONTRACTOR  WHICH 
COMPLIED  WITH  SPECIFIC  LAWS  AND  REGULATIONS  AND  CONDUCTED  ITS 
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BUSINESS  IN  ACCORDANCE  WITH  STANDARD  INDUSTRY  PRACTICES,  IF  THAT 
CONTRACTOR  HAS  SPENT  REASONABLE  AMOUNTS  IN  A  COST-EFFECTIVE  MANNER  TO 
REMEDY  ENVIRONMENTAL  DAMAGE,  AND  IF  THAT  CONTRACTOR  HAS  VIGOROUSLY 
SOUGHT  REIMBURSEMENT  FROM  ALL  AVAILABLE  CONTRIBUTORY  SOURCES,  SUCH  AS 
INSURANCE  CARRIERS,  IN  ORDER  TO  HELP  DEFRAY  THE  COSTS,  IT  MAY  BE  THAT 
THE  U.S.  GOVERNMENT  SHOULD  PAY  ITS  FAIR  SHARE,  BUT  ONLY  ITS  FAIR 
SHARE,  OF  THAT  CONTRACTOR'S  COSTS. 

TO  DETERMINE  WHAT  IS  FAIR  IN  THIS  CONTEXT,  WE  BELIEVE  WE  NEED  A 
NEW  APPROACH  DEVELOPED  IN  CONJUNCTION  WITH  CONCERNS  RAISED  BY  THIS 
SUBCOMMITTEE  AND  THE  GAO,  AS  WELL  AS  OTHER  INTERESTED  COMMITTEES  AND 
GROUPS.   THIS  NEW  APPROACH  SHOULD  INCLUDE  THE  FOLLOWING  WORK  IN 
PROGRESS. 

1.   DATA  COLLECTION.   DOD  IS  COLLECTING  ENVIRONMENTAL  COST  DATA 
ON  27  COMPANIES  —  15  OF  THE  LARGEST  DEFENSE  CONTRACTORS  PLUS  12 
OTHERS  WHERE  SIGNIFICANT  AMOUNTS  OF  ENVIRONMENTAL  CLEANUP  COSTS  HAVE 
BEEN  PROPOSED.   WE  WILL  BEGIN  TO  SYSTEMATICALLY  REFINE  AND  TRACK 
PROJECTED  ENVIRONMENTAL  CLEANUP  COSTS  TO  BE  INCURRED,  ACTUAL  COSTS 
INCURRED,  AND  THE  PORTION  OF  THOSE  COSTS  THAT  WE  ESTIMATE  WILL  BE 
REIMBURSED  BY  DOD  AT  THESE  27  COMPANIES .   I  BELIEVE  THIS  INFORMATION 
WILL  BE  VALUABLE  FOR  MANAGEMENT  AND  OVERSIGHT  PURPOSES.   I  BELIEVE  WE 
MUST  HAVE  A  RIGOROUS  SYSTEM  OF  ACCOUNTABILITY  FOR  THE  MANAGEMENT  OF 
OUR  RESOURCES.   COLLECTING  THIS  TYPE  OF  INFORMATION  FITS  WELL  WITH 
ONE  OF  THE  INITIATIVES  WE  ARE  PLANNING  IN  POLLUTION  PREVENTION  —  TO 
REVIEW  WEAPONS  SYSTEMS  COSTS  ON  A  LIFE  CYCLE  BASIS  IN  ORDER  TO 
CONSIDER  ADEQUATELY  ALL  ENVIRONMENTAL  COSTS,  FROM  DESIGN,  DEVELOPMENT 
AND  PRODUCTION,  TO  MAINTENANCE  AND  RETIREMENT,  OF  WEAPONS  SYSTEMS, 
AND  TO  ENSURE  THAT  HERETOFORE  "HIDDEN"  ENVIRONMENTAL  COSTS  ARE 
CONSIDERED  WHEN  ACQUISITION  DECISIONS  ARE  MADE.   NEITHER  DOD  NOR 
INDUSTRY  SYSTEMATICALLY  COLLECTS  SUCH  DATA  TODAY. 

2 .   CONSISTENT  DECISION  MAKING  ON  COST  ALLOWABILITY  ISSUES .   DOD 
IS  BEGINNING  SEVERAL  NEW  INITIATIVES  TO  ENSURE  THAT  CONTRACTING 
OFFICERS  ARE  ABLE  TO  MAKE  APPROPRIATE  DECISIONS  ON  ENVIRONMENTAL 
CLEANUP  COST  ALLOWABILITY. 

—  POLICY  IS  BEING  ISSUED  TO  CONTRACT  ADMINISTRATION  OFFICES 
EMPHASIZING  THEIR  RESPONSIBILITIES,  TO  INCLUDE  KNOWLEDGE  OF 
CONTRACTOR  PAST  AND  PRESENT  ENVIRONMENTAL  PRACTICES  THAT  MAY  IMPACT 
CONTRACTOR  RESPONSIBILITY,  CONTRACT  PERFORMANCE,  OR  GOVERNMENT  COSTS, 
AND  REQUIRING  THE  USE  OF  ALL  AVAILABLE  TECHNICAL,  AUDIT,  AND  LEGAL 
INFORMATION  FOR  PROPER  DECISION  MAKING  ON  THE  ALLOWABILITY  OF 
ENVIRONMENTAL  COSTS. 
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ADMINISTRATION,  INCLUDING  TRAINING  PLANS,  AN  ENVIRONMENTAL  REVIEW 
SYSTEM,  FACT-FINDING  PROCEDURES,  AND  DEVELOPING  A  CORE  OF  TECHNICAL 
EXPERTISE  TO  COMPLEMENT  DEFENSE  CONTRACT  AUDIT  AGENCY  FINANCIAL 
AUDITS  PERFORMED  TO  SUPPORT  COST  ALLOWABILITY  DECISIONS.   THE  TASK 
FORCE  WILL  DEVELOP  A  PILOT  COST  ALLOWANCE  REVIEW  PROGRAM  USING  TEAMS 
TO  DOCUMENT  HISTORICAL  FACTS  RELEVANT  TO  CURREN7  COST  ALLOWANCE 
CLAIMS,  USING  THE  EXPERTISE  OF  CONTRACTING  OFFICERS,  AUDITORS, 
ATTORNEYS,  PRICE  ANALYSTS,  AND  TECHNICAL  REPRESENTATIVES  TO  EVALUATE 
THE  PROCESS  NECESSARY  TO  GATHER  AND  ANALYZE  THE  DATA  REQUIRED  TO 
SUPPORT  ENVIRONMENTAL  COST  ALLOWABILITY  DECISIONS. 

—  DOD  HAS  COMMENCED  PILOT  REVIEWS  AT  SEVERAL  CONTRACTOR 
SITES.   LESSONS  LEARNED  FROM  THESE  PILOT  REVIEWS  WILL  BE  INCORPORATED 
INTO  FUTURE  GUIDANCE  THAT  WILL  ASSURE  A  THOROUGH  AND  CONSISTENT 
DEVELOPMENT  OF  FACTS. 

—  ADDITIONALLY,  THIS  ENVIRONMENTAL  TASK  FORCE  WILL  DEVELOP 
GUIDANCE  FOR  INTEGRATING  ENVIRONMENTAL  CONCERNS  INTO  ALL  CONTRACT 
ADMINISTRATION  FUNCTIONS.   THE  GUIDANCE  WILL  INCLUDE  POLICY  AND 
PROCEDURES  ON  CONDUCTING  REVIEWS  OF  CONTRACTOR  ENVIRONMENTAL 
MANAGEMENT  SYSTEMS  AND  THE  DEVELOPMENT  OF  INFORMATION  ON  CURRENT 
CONTRACTOR  ENVIRONMENTAL  PRACTICES.   THIS  INFORMATION  WILL  BE  USED  TO 
SUPPORT  FUTURE  COST  ALLOWABILITY  DECISIONS. 

3.  LESSONS  T.F.ARMF.n   WE  WILL  EVALUATE  GUIDANCE  THE  DEFENSE 
CONTRACT  AUDIT  AGENCY  ISSUED  IN  OCTOBER  1992  ON  FACTORS  TO  CONSIDER 
IN  EVALUATING  THE  ALLOWABILITY  OF  CONTRACTOR  ENVIRONMENTAL  CLEANUP 
COSTS,  BASED  ON  LESSONS  WE  LEARN  FROM  THE  EFFORTS  JUST  DESCRIBED.   WE 
HAVE  INSTRUCTED  CONTRACT  AUDITORS  AND  CONTRACTING  OFFICERS  TO  USE 
THIS  GUIDANCE  UNTIL  SUCH  TIME  AS  A  FINAL  COST  PRINCIPLE  IS  ISSUED. 

4.  REGULATIONS .   THIS  ADMINISTRATION  WILL  REEXAMINE  THE  DRAFT 
COST  PRINCIPLE  DEVELOPED  MORE  THAN  ONE  YEAR  AGO  TO  ENSURE  IT  IS 
CONSISTENT  WITH  OUR  ENVIRONMENTAL  POLICIES  AND  TO  DETERMINE  IF 
ADDITIONAL  POLICY  FOR  ACCOUNTING  FOR  ENVIRONMENTAL  CLEANUP  COSTS  IS 
NECESSARY.   ENVIRONMENTAL  CLEANUP  COSTS  ARE  NORMALLY  ACCOUNTED  FOR  AS 
PART  OF  A  CONTRACTOR'S  GENERAL  AND  ADMINISTRATIVE  EXPENSE,  WHICH  IS 
NOT  FEE-BEARING  UNDER  THE  DOD  POLICY  USED  TO  DEVELOP  PROFIT 
OBJECTIVES  ON  NON-COMPETITIVE  CONTRACTS.   HOWEVER,  SOME  CONTRACTORS 
ACCOUNT  FOR  THESE  COSTS  (OR  SOME  PORTION  OF  THESE  COSTS)  IN  A 
DIFFERENT  MANNER.   WE  WILL  EXAMINE  THOSE  SITUATIONS  AND,  AS  GAO  HAS 
SUGGESTED,  WE  WILL  CONSIDER  THE  ISSUE  OF  EXCLUDING  ENVIRONMENTAL 
CLEANUP  COSTS  FROM  THE  BASE  USED  TO  DEVELOP  PROFIT  OBJECTIVES  ON 
NON-COMPETITIVE  CONTRACTS. 

WE  INTEND  TO  ENSURE  THAT  ENVIRONMENTAL  CLEANUP  COSTS  ARE  PROPERLY 
AND  CONSISTENTLY  REVIEWED  SO  THAT  THE  AMERICAN  TAXPAYER,  THE  U.S. 
GOVERNMENT,  AND  THE  U.S.  INDUSTRY  ARE  EACH  TREATED  FAIRLY. 
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ENVIRONMENTAL  CLEANUP  COST  ALLOWABILITY 

FIRST,  DOD  AWARDS  MOST  OF  ITS  CONTRACTS  COMPETITIVELY.   THE 
COMPETITIVE  PROCESS  GIVES  CONTRACTORS  THE  GREATEST  INCENTIVE  TO 
MINIMIZE  AND  TO  INTERNALIZE  ENVIRONMENTAL  COSTS,  AND  THUS  PROVIDES 
THE  MAXIMUM  BENEFIT  TO  THE  TAXPAYER.   IN  FISCAL  YEAR  1992,  ABOUT  67% 
OF  CONTRACT  DOLLARS  WERE  AWARDED  COMPETITIVELY,  AND  COMPETITION 
MOTIVATES  CONTRACTORS  TO  OPERATE  AS  COST  EFFECTIVELY  AS  POSSIBLE. 
COMPETITIVE  CONTRACTS  ARE  AWARDED  BASED  EITHER  ON  LOWEST  COST  TO  THE 
GOVERNMENT  OR  BEST  VALUE  TO  THE  GOVERNMENT,  AND  GENERALLY  WITHOUT  DOD 
ANALYSIS  OF  INDIVIDUAL  ELEMENTS  OF  COST,  SUCH  AS  OVERHEAD  COSTS  THAT 
INCLUDE  ENVIRONMENTAL  CLEANUP  EXPENSES.   DOD  ASSUMES,  HOWEVER,  THAT 
SUBJECT  TO  COMPETITIVE  FORCES,  THE  PRODUCTS  AND  SERVICES  IT  BUYS 
INCLUDE  A  PORTION  OF  CONTRACTOR  ENVIRONMENTAL  COSTS  —  COSTS  TO 
COMPLY  WITH  ENVIRONMENTAL  LAWS  AND  REGULATIONS,  TO  PREVENT  POLLUTION, 
AND  TO  CLEAN  UP. 

THE  SAME  IS  TRUE  FOR  THE  PURCHASES  OF  GOODS  AND  SERVICES 
THROUGHOUT  THE  U.S.  GOVERNMENT:   COMPETITIVELY  AWARDED  FIXED-PRICE 
CONTRACTS  CAN  INCLUDE  CLEANUP  COSTS.   CONSISTENT  WITH  THE  STRONG 
CONGRESSIONAL  PREFERENCE  EMBODIED  IN  THE  COMPETITION  IN  CONTRACTING 
ACT,  DOD  RELIES  UPON  THE  COMPETITIVE  MARKETPLACE  TO  THE  MAXIMUM 
EXTENT  POSSIBLE  FOR  ESTABLISHING  FAIR  AND  REASONABLE  PRICES. 

HOWEVER,  IN  THOSE  CASES  WHEN  DOD  CANNOT  RELY  ON  THE  COMPETITIVE 
MARKETPLACE,  IT  NEGOTIATES  PRICES  GENERALLY  BASED  ON  ESTIMATES  OF 
PRODUCTION  COSTS  PLUS  PROFIT.   THE  FEDERAL  ACQUISITION  REGULATION 
(FAR) ,  WHICH  SETS  OUT  GOVERNMENT-WIDE  RULES  FOR  THIS  PROCESS, 
PROVIDES  THAT  THE  FACTORS  DOD  MUST  CONSIDER  IN  DETERMINING  IF  A  COST 
IS  ALLOWABLE  ARE  WHETHER  THE  COST  IS:   (1)  REASONABLE  IN  NATURE  AND 
AMOUNT,  (2)  ALLOCABLE  TO  THE  CONTRACT,  (3)  ACCOUNTED  FOR  IN 
ACCORDANCE  WITH  GENERALLY  ACCEPTED  ACCOUNTING  PRINCIPLES  AND 
PRACTICES,  AND  (4)  NOT  LIMITED  OR  DISALLOWED  BY  THE  TERMS  OF  A 
CONTRACT  OR  THE  COST  PRINCIPLES  CONTAINED  IN  THE  FAR.   THESE  ARE  THE 
CRITERIA  WHICH  CONTRACTING  OFFICERS  MUST  CURRENTLY  CONSIDER  IN 
EVALUATING  THE  ALLOWABILITY  OF  CONTRACTOR  ENVIRONMENTAL  CLEANUP  COSTS 
ON  SOLE  SOURCE  NEGOTIATED  CONTRACTS. 

OF  COURSE,  DOD  DOES  NOT  WANT  TO  REWARD  A  COMPANY  BY  PAYING  A 
SHARE  OF  ITS  ENVIRONMENTAL  CLEANUP  COSTS  IF  THE  COMPANY  WAS  NEGLIGENT 
OR  DTD  NOT  COMPLY  WITH  SPECIFIC  ENVIRONMENTAL  LAWS  OR  REGULATIONS; 
THE  GOVERNMENT  CAN  USE  THE  FAR'S  REASONABLENESS  CRITERIA  TO  DISALLOW 
COSTS  THAT  RESULT  FROM  THIS  TYPE  OF  BEHAVIOR.   ON  THE  OTHER  HAND,  DOD 
HAS  NOT  TRADITIONALLY  PUNISHED  A  COMPANY  BY  REFUSING  TO  PAY  A  SHARE 
OF  CLEANUP  COSTS  IF  THE  COMPANY  COMPLIED  WITH  ENVIRONMENTAL  LAWS  AND 
REGULATIONS  (OR  COMPLIED  WITH  SPECIFIC  DOD  DIRECTION) ;  THE  FAR' S 
ALLOWABILITY  CRITERIA  INDICATE  THE  GOVERNMENT  SHOULD  PAY  ITS  SHARE  OF 
ENVIRONMENTAL  CLEANUP  COSTS  IN  THIS  SITUATION. 
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CONTRACTOR  ENVIRONMENTAL  CLEANUP  COST  DATA 

IN  PREPARING  ITS  JUNE  1992  "FACT  SHEET,"  THE  GAO  QUERIED  DOD'S 
CORPORATE  ADMINISTRATIVE  CONTRACTING  OFFICERS  AT  THE  TOP  15  DEFENSE 
CONTRACTORS  TO  GATHER  INFORMATION  ON  CONTRACTOR  CLEANUP  COSTS  AND  DOD 
REIMBURSEMENTS.   THE  GAO  REPORTED  THAT  THESE  CONTRACTORS'  ESTIMATED 
PAST  ENVIRONMENTAL  CLEANUP  COSTS  TOTALLED  NEARLY  $300  MILLION,  AND 
THAT  PARTIAL  PROJECTIONS  OF  THEIR  FUTURE  CLEANUP  COSTS  TOTALLED 
BETWEEN  $0.9  BILLION  AND  $1.1  BILLION.   IN  ADDITION,  THE  GAO  REPORTED 
THAT  FOUR  OF  THE  FIFTEEN  CONTRACTORS  HAD  RECEIVED  DOD  REIMBURSEMENTS 
TOTALLING  ABOUT  $59  MILLION. 

YOU  HAVE  JUST  HEARD  THE  GAO  UPDATE  THESE  FIGURES  FOR  THE  SAME 
GROUP  OF  15  DEFENSE  CONTRACTORS.   I  WILL  NOT  REPEAT  THAT 
PRESENTATION.   AS  NOTED  EARLIER,  DOD'S  OFFICE  OF  DEFENSE  PROCUREMENT 
HAS  BEEN  CONDUCTING .A  REVIEW  USING  A  LARGER  GROUP  OF  DEFENSE 
CONTRACTORS.   THIS  REVIEW  IS  BEING  CONDUCTED  IN  RESPONSE  TO  THE 
SENATE  REPORT  ACCOMPANYING  THE  FISCAL  YEAR  1993  DOD  APPROPRIATION 
BILL,  WHICH  DIRECTED  DOD  TO  ANALYZE  THE  DEPARTMENT'S  PAYMENT  OF 
CONTRACTOR  ENVIRONMENTAL  CLEANUP  COSTS.   FOR  THIS  EFFORT,  DOD  LOOKED 
AT  15  OF  THE  LARGEST  DOD  CONTRACTORS  PLUS  12  CONTRACTORS  WHERE 
SIGNIFICANT  ENVIRONMENTAL  CLEANUP  COSTS  HAVE  BEEN  PROPOSED  FOR  A 
TOTAL  OF  27  CONTRACTORS,  OF  WHICH  13  WERE  ALSO  IN  THE  GAO  STUDY.   DOD 
IS  STILL  SORTING  THE  RESULTS  OF  THIS  REVIEW,  WHICH  HAS  HIGHLIGHTED 
THE  DIFFICULTY  OF  ESTIMATING  CLEANUP  COSTS  WITHOUT  A  STANDARD 
DEFINITION  OF  THE  TERM  AND  WITHOUT  CONTRACTOR  ACCOUNTING  SYSTEMS  THAT 
SEGREGATE  THE  COSTS. 

GAO  CASE  STUDY  SITES 

IN  ITS  OCTOBER  1992  REPORT,  THE  GAO  EXAMINED  CASE  STUDIES 
INVOLVING  THREE  DEFENSE  CONTRACTORS  —  AEROJET-GENERAL,  BOEING,  AND 
LOCKHEED  —  FOR  CONSISTENCY  IN  DOD'S  EVALUATION  OF  ENVIRONMENTAL 
CLEANUP  COST  ALLOWABILITY.   THE  GAO  FOUND  THAT  THE  DOD  DECISIONS  ON 
ENVIRONMENTAL  CLEANUP  COST  ALLOWABILITY  WERE  INCONSISTENT  IN  THESE 
THREE  CASES.   THE  IMPLICATION  WAS  THAT  THE  RENDERING  OF  DIFFERENT 
REIMBURSEMENT  DECISIONS  WAS  INAPPROPRIATE,  AND  WAS  PRIMARILY  THE 
RESULT  OF  INADEQUATE  POLICY  GUIDANCE.   HOWEVER,  MUCH  OF  WHAT  WAS 
CHARACTERIZED  AS  INCONSISTENCY  BY  TPE  GAO  WAS,  IN  FACT,  THE  RESULT  OF 
CONTRACTING  OFFICERS  BEING  CONFRONTED  WITH  DIFFERING  FACT  SITUATIONS 
AT  DIFFERENT  POINTS  IN  THE  CONTRACT  ADMINISTRATION  PROCESS. 

ONLY  IN  THE  AEROJET  CASE  WAS  THE  DOD  ADMINISTRATIVE  CONTRACTING 
OFFICER  ACTUALLY  PRESENTED  WITH  A  CERTIFIED  AND  AUDITED  CONTRACTOR 
FINAL  OVERHEAD  RATE  PROPOSAL  THAT  INCLUDED  ENVIRONMENTAL  RESTORATION 
COSTS.   THE  CONTRACTING  OFFICER  THEN  HAD  TO  DETERMINE  THE 


39 


ALLOWABILITY  OF  THOSE  ENVIRONMENTAL  RESTORATION  COSTS,  BASED  ON  A 
CAREFUL  EXAMINATION  OF  THE  CONTRACTOR'S  COMPLIANCE  WITH  APPLICABLE 
ENVIRONMENTAL  LAWS  AND  REGULATIONS,  SO  OVERHEAD  RATES  COULD  BE 
FINALIZED  AND  THE  FINAL  PRICE  OF  FLEXIBLY  PRICED  CONTRACTS 
ESTABLISHED. 

IN  CONTRAST,  NO  FINAL  OVERHEAD  RATE  PROPOSALS  CONTAINING 
ENVIRONMENTAL  RESTORATION  COSTS  HAD  BEEN  SUBMITTED  TO  THE  GOVERNMENT 
BY  BOEING  OR  LOCKHEED.   AS  A  RESULT,  THE  CONTRACTING  OFFICERS  AT 
THOSE  LOCATIONS  HAVE  NOT  YET  HAD  TO  CONDUCT  THE  DETAILED  FACT-FINDING 
THAT  IS  AN  ESSENTIAL  PREREQUISITE  FOR  RENDERING  FINAL  ALLOWABILITY 
DETERMINATIONS.   WHILE  SOME  OF  THE  COSTS  IN  QUESTION  HAVE  BEEN 
RECOGNIZED  FOR  INTERIM  BILLING  AND  FORWARD  PRICING  PURPOSES  AT 
BOEING,  THOSE  ACTIONS  DO  NOT  CONSTITUTE  A  CONTRACTING  OFFICER 
AGREEING  TO  REIMBURSEMENT.   IN  SUCH  SITUATIONS,  THE  GOVERNMENT 
RETAINS  SUFFICIENT  FUNDS  ON  AFFECTED  CONTRACTS  TO  ENSURE  A  CONTRACTOR 
WILL  NOT  BE  OVERPAID  AS  THE  RESULT  OF  COSTS  THAT  MAY  ULTIMATELY  BE 
DISALLOWED  WHEN  FINAL  OVERHEAD  RATES  ARE  ESTABLISHED.   THUS,  IF  THE 
COGNIZANT  CONTRACTING  OFFICER  FINDS  THE  BOEING  ENVIRONMENTAL 
RESTORATION  COSTS  TO  BE  UNALLOWABLE,  THAT  DECISION  WILL  BE  REFLECTED 
IN  THE  FINAL  PRICES  PAID  ON  FLEXIBLY  PRICED  CONTRACTS. 

THE  FOLLOWING  IS  AN  UPDATE  ON  THE  STATUS  AND  PROSPECTS  FOR  THE 
CLEANUP  EFFORTS  AT  THOSE  SITES: 

AEROJET-GENERAL  CORPORATION 

AEROJET  IS  RESPONDING  TO  A  GROUNDWATER  PROBLEM  AT  ITS  SACRAMENTO 
SITE  RESULTING  FROM  ROCKET  MANUFACTURING  ACTIVITIES  WHICH  BEGAN  IN 
THE  EARLY  1950s.   AS  OF  APRIL  1993,  AEROJET  HAD  SPENT  ABOUT  $89 
MILLION  IN  ITS  RESPONSE  PROGRAM,  WHICH  INCLUDES  SITE  INVESTIGATION 
AND  INTERIM  REMEDIATION  ACTIVITIES.   THE  COMPANY  HAS  INFORMED  DOD 
THAT  IT  EXPECTS  TO  SPEND  APPROXIMATELY  $54  MILLION  BETWEEN  NOW  AND 
THE  END  OF  THE  DECADE  IN  IMPLEMENTING  A  PARTIAL  CONSENT  DECREE 
ENTERED  WITH  THE  REGULATORY  AGENCIES  IN  JUNE  1989.   UPON  COMPLETION 
OF  THE  REMEDIAL  INVESTIGATION  AND  FEASIBILITY  STUDY  (RI/FS)  REQUIRED 
BY  THE  DECREE,  AEROJET  AND  THE  REGULATORY  AGENCIES  WILL  NEGOTIATE  A 
FINAL  REMEDIATION  PROGRAM. 

BOEING  COMPANY 

AS  OF  MARCH  1993,  BOEING  HAD  SPENT  $92.3  MILLION  FOR  ITS  PORTION 
OF  THE  SOIL  AND  GROUNDWATER  CLEANUP  EFFORTS  AT  THE  QUEEN  CITY  FARMS 
AND  WESTERN  PROCESSING  COMMERCIAL  WASTE  DISPOSAL  SITES,  USED  BY 
BOEING  FROM  1954  TO  1977.   STUDIES  ARE  STILL  IN  PROCESS  AT  THE  QUEEN 
CITY  FARMS  SITE,  WHILE  CLEANUP  IS  EXPECTED  TO  BE  COMPLETED  AT  THE 
WESTERN  PROCESSING  SITE  IN  THE  MID-1990S.   CLEANUP  AND  MONITORING 
EFFORTS  FOR  THE  TWO  SITES  ARE  EXPECTED  TO  CONTINUE  INTO  THE  NEXT 
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CENTURY.   BOEING  ESTIMATES  FUTURE  COSTS  OF  $73  MILLION  FOR  THE  TWO 
SITES,  ALTHOUGH  THE  QUEEN  CITY  FARMS  PROJECTIONS  ARE  LESS  CERTAIN 
BECAUSE  THAT  EFFORT  IS  STILL  IN  ITS  RELATIVELY  EARLY  STAGES. 

LOCKHEED  CORPORATION 

AS  OF  DECEMBER  1992,  LOCKHEED  HAD  SPENT  $18.3  MILLION  TO  CLEAN 
UP  SOIL  CONTAMINATION  AND  $19.6  MILLION  FOR  GROUNDWATER  CLEANUP  AT 
ITS  BURBANK  FACILITY.   THE  MAJOR  CONTAMINANT  IS  A  SOLVENT  FORMERLY 
USED  IN  MANUFACTURING  AIRCRAFT.   ONE  OF  THE  MAJOR  SOURCES  OF 
CONTAMINATION  AT  THE  SITE  IS  A  PRODUCTION  PLANT  THAT  WAS  A 
GOVERNMENT-OWNED  CONTRACTOR-OPERATED  FACILITY  BETWEEN  1946  AND  1973. 
LOCKHEED  HAS  COMPLETED  INITIAL  SITE  INVESTIGATION  WORK  AND  IS 
CONSTRUCTING  FACILITIES  TO  REMOVE  THE  CONTAMINANTS  FROM  THE 
GROUNDWATER.   THE  COMPANY  HAS  TOLD  DOD  IT  EXPECTS  CLEANUP  OF  BOTH 
GROUNDWATER  AND  SOIL  TO  BE  COMPLETEL  BY  THE  END  OF  THE  DECADE,  AND  TO 
TOTAL  ABOUT  $263  MILLION.   HOWEVER,  LOCKHEED'S  CLEANUP  COSTS  COULD  BE 
REDUCED  BY  OTHER  POTENTIALLY  RESPONSIBLE  PARTIES  WITH  WHOM  EPA  IS 
PRESENTLY  NEGOTIATING. 

REGULATIONS /GUIDANCE 

IN  1989,  THE  DEPARTMENT  BEGAN  DEVELOPING  AN  ENVIRONMENTAL  COST 
PRINCIPLE  FOR  THE  FAR  BECAUSE  OF  THE  GROWING  AWARENESS  WITHIN  THE 
GOVERNMENT  ACQUISITION  COMMUNITY  THAT  THE  MAGNITUDE,  COMPLEXITY,  AND 
CONTROVERSIAL  NATURE  OF  ENVIRONMENTAL  COSTS  WARRANTED  MORE  SPECIFIC 
REGULATION  THAN  THE  GENERAL  COST  ALLOWABILITY  RULES  IN  THE  FAR.   DOD 
WORKED  WITH  THE  CIVILIAN  AGENCIES  TO  DRAFT  AN  ENVIRONMENTAL  COST 
PRINCIPLE  THAT  WOULD  ENSURE  GREATER  CERTAINTY  AND  CONSISTENCY  IN  THE 
EVALUATION  OF  THESE  COSTS,  ADEQUATELY  PROTECT  THE  GOVERNMENT'S 
INTERESTS,  AND  BE  FAIR  TO  CONTRACTORS. 

IN  MAY  1992,  THE  FEDERAL  AGENCIES  REACHED  AGREEMENT  ON  LANGUAGE 
FOR  A  PROPOSED  RULE  WHICH  WOULD  MAKE  ENVIRONMENTAL  CLEANUP  COSTS 
ALLOWABLE  WHEN  THE  CONTRACTOR  DEMONSTRATES  THAT  IT:   (1)  PERFORMED  A 
GOVERNMENT  CONTRACT  WHICH  CONTRIBUTED  TO  THE  ENVIRONMENTAL  DAMAGE; 
(2)  COMPLIED  WITH  ALL  THEN-EXISTING  ENVIRONMENTAL  LAWS  AND 
REGULATIONS;  (3)  ACTED  PROMPTLY  TO  MINIMIZE  DAMAGE/COSTS;  AND  (4)  HAS 
EXHAUSTED  OR  IS  DILIGENTLY  PURSUING  ALL  LEGAL/CONTRIBUTORY  SOURCES  TO 
DEFRAY  THE  COST.   THERE  WAS  CONSENSUS  AMONG  THE  AGENCIES,  INCLUDING 
EPA,  THAT  THE  GOVERNMENT,  AS  A  CUSTOMER,  SHOULD  PAY  ITS  FAIR  SHARE  OF 
CLEANUP  COSTS  IF  THE  CONTRACTOR  HAD  ACTED  RESPONSIBLY  AT  THE  TIME  THE 
ENVIRONMENTAL  DAMAGE  WAS  CREATED  OR  WAS  ACTING  PURSUANT  TO  GOVERNMENT 
DIRECTION,  AND  IF  1HE  GOVERNMENT  HAD  DERIVED  SOME  BENEFIT  FROM  THE 
CONTRACTOR  ACTIVITY  WHICH  CAUSED  THAT  DAMAGE.   THIS  POSITION  IS 
CONSISTENT  WITH  THE  FAR  COST  PRINCIPLES. 
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DOD  HAD  BEEN  UNABLE  TO  PUBLISH  THE  PROPOSED  ENVIRONMENTAL  COST 
PRINCIPLE  DUE  TO  THE  BUSH  ADMINISTRATION'S  MORATORIUM  ON  NEW  FEDERAL 
REGULATIONS,  IMPOSED  IN  FEBRUARY  1992.   AS  A  RESULT  OF  THE 
MORATORIUM,  THE  DEFENSE  CONTRACT  AUDIT  AGENCY,  IN  CONSULTATION  WITH 
THE  OFFICE  OF  THE  DIRECTOR  OF  DEFENSE  PROCUREMENT,  ISSUED  ADDITIONAL 
AUDIT  GUIDANCE  ON  OCTOBER  14,  1992  REGARDING  THE  ALLOWABILITY  OF 
CONTRACTOR  ENVIRONMENTAL  COSTS.   THIS  GUIDANCE  INTERPRETS  FOR  DOD 
AUDITORS  THE  GENERAL  ALLOWABILITY  CRITERIA  IN  THE  FAR  AS  IT  RELATES 
TO  CONTRACTOR  ENVIRONMENTAL  COSTS.   DOD  TOOK  THIS  ACTION  IN  AN  EFFORT 
TO  IMPROVE  CONSISTENCY  IN  THE  EVALUATION  OF  CONTRACTOR  ENVIRONMENTAL 
COSTS.   THAT  AUDIT  GUIDANCE  HAS  NOW  BEEN  IN  PLACE  FOR  SEVEN  MONTHS. 
THE  UNDER  SECRETARY  OF  DEFENSE  FOR  ACQUISITION  HAS  DIRECTED  THAT  DOD 
REVIEW  THE  APPLICATION  OF  THIS  GUIDANCE  TO  DETERMINE  WHETHER  IT  IS 
MAKING  THE  EVALUATION  OF  CONTRACTOR  ENVIRONMENTAL  COSTS  MORE 
CONSISTENT.   IF  OUR  REVIEWS  SO  INDICATE,  WE  WILL  DEVELOP  ADDITIONAL 
MEASURES  TO  ENSURE  PROPER  ALLOCATION  OF  COSTS.   WE  WILL  MAKE 
ADJUSTMENTS  OR  DESIGN  ADDITIONAL  INITIATIVES  TO  ENSURE  WE  ACHIEVE  THE 
GOALS  OF  ACCOUNTABILITY  AND  GOOD  MANAGEMENT. 

SUMMARY 

IN  SUMMARY,  WE  HAVE  A  UNIQUE  OPPORTUNITY  TO  DEVELOP  NEW  WAYS  OF 
DOING  BUSINESS  AND  METHODS  FOR  BEING  MORE  ACCOUNTABLE  TO  THE  AMERICAN 
TAXPAYER  FOR  THE  COSTS  OF  CLEANING  UP  THE  LEGACY  OF  ENVIRONMENTAL 
CONTAMINATION  AT  FEDERAL  FACILITIES.   THE  REVIEWS  AND  INITIATIVES  DOD 
IS  TAKING  WILL  HELP  US  DETERMINE  WHETHER  DOD  NEEDS  TO  TAKE  ADDITIONAL 
STEPS  TO  ENSURE  THAT  CONTRACTORS  ARE  REIMBURSED  ONLY  APPROPRIATE 
AMOUNTS  FOR  ENVIRONMENTAL  CLEANUP  COSTS,  THAT  ALL  PERTINENT  FACTS  ARE 
CONSIDERED  IN  THE  DECISION  MAKING  PROCESS,  AND  THAT  ALL  OUR 
ENVIRONMENTAL  EXPERTISE  IS  USED  TO  SUPPORT  CONTRACTING  OFFICER 
DECISIONS. 

THIS  CONCLUDES  MY  REMARKS.   I  WOULD  BE  PLEASED  TO  RESPOND  TO  ANY 
QUESTIONS  THAT  YOU  OR  OTHER  MEMBERS  MAY  HAVE. 
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Mrs.  Maloney.  Thank  you,  Ms.  Goodman.  I  was  particularly  im- 
pressed by  one  commitment  you  made  in  your  statement,  on  page 
3,  This  administration  does  not  intend  to  reimburse  cleanup  costs 
incurred  by  contractors  that  violated  specific  environmental  laws 
and  regulations  nor  does  it  intend  to  reimburse  unreasonable 
amounts  of  such  costs." 

This  is  a  marked  change  in  direction  from  the  previous  adminis- 
tration and  indicates  a  willingness  to  seriously  address  this  prob- 
lem. I  would  like  you  to  clarify  this  commitment  a  bit.  Are  you  in- 
cluding State  environmental  laws  and  regulations? 

Ms.  Goodman.  Yes,  that  would  include  violations  of  any  Federal 
or  State  laws  or  regulations. 

Mrs.  Maloney.  Are  you  including  negligent  violations  of  environ- 
mental laws  or  regulations  as  well  as  willful  or  intentional  mis- 
conduct? 

Ms.  Goodman.  The  Department  does  not  now  and  will  not  in  the 
future  reimburse  contractors  for  violations  of  Federal  and  State 
laws  and  regulations. 

Mrs.  Maloney.  I  would  like  to  request  in  writing,  to  save  time, 
responses  to  some  of  the  things  that  you  mentioned  you  were  going 
to  be  working  on.  You  mentioned  that  you  would  be  working  on  col- 
lection of  data  and  tracking  reimbursement  for  environmental 
cleanup.  How  do  you  intend  to  do  this?  Are  you  going  to  computer- 
ize it?  How  are  you  going  to  start  tracking  what  is  happening  so 
that  we  will  have  better  oversight? 

You  also  mentioned  that  you  were  going  to  be  working  on  con- 
sistency and  ways  to  approach  environmental  problems  so  that  we 
don't  have  massive  swings  so  that  both  the  contractor  and  the  gov- 
ernment know  what  to  expect. 

You  also  mentioned  that  you  would  define  unreasonable  amount 
of  cleanup  costs  for  reimbursement.  I  would  again  like  to,  in  terms 
of  trying  to  save  time,  request  that  in  writing,  how  you  intend  to 
achieve  Dasically  better  management  and  oversight. 

[The  information  follows:] 
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ADDITIONAL  ALLOWABILITY   REGULATIONS 

Congressman  Conyers.  Does  the  Department  plan  to  issue  formal  regulations 
subject  to  public  notice  and  comment,  which  address  the  allowability  of 
environmental  cleanup  costs?  If  so,  when  will  this  process  begin' 

Ms.  Goodman.  As  outlined  in  my  May  20,  1 993  testimony,  the  Department 
has  undertaken  a  number  of  reviews  and  initiatives  to  help  determine  whether 
additional  guidance  is  needed  to  ensure  that  contractors  are  reimbursed  only 
appropriate  amounts  for  environmental  cleanup  costs,  that  all  pertinent  facts  are 
considered  in  the  decision  making  process,  and  that  all  our  environmental  expertise 
is  used  to  support  contracting  officer  decisions.  As  part  of  that  process  we  are 
"examining  the  draft  Federal  Acquisition  Regulation  environmental  cost  principle 
which  had  been  agreed  to  by  DoD  and  the  civilian  agencies  in  May  1992  but  was 
never  published  as  a  proposed  rule  for  pubbc  comment  because  of  the  Bush 
Administration's  moratorium  on  new  regulations.  At  this  point,  it  is  simply  too 
early  in  the  process  to  state  definitively  whether  the  Department  will  or  will  not 
be  issuing  additional  formal  regulations  in  this  regard. 
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GOVERNMENT  PROFIT/FEE  OBJECTIVES 


Congressman  Conyers.  The  General  Accounting  Office  testified  that  in  a 
number  of  cases  contractors  have  been  charging  cleanup  costs  to  accounts  upon 
which  DoD  pays  a  fee.  Has  any  guidance  been  issued  that  restricts  such 
reimbursements  to  accounts  which  are  not  included  in  fee  computations,  or 
otherwise  addresses  this  practice?  If  so,  please  provide  a  copy  of  that  guidance. 

Ms.  Goodman.   As  explained  in  my  May  20,  1993  testimony,  environmental 
cleanup  costs  are  normally  accounted  for  as  part  of  a  contractor's  general  and 
administrative  expense,  which  is  not  fee-bearing  under  the  DoD  policy  used  to 
develop  the  Government's  profit  objectives  on  noncompetitive  contracts. 
However,  some  contractors  account  for  these  costs  (or  some  portion  of  these 
costs)  in  a  different  manner.  We  are  currendy  examining  those  situations  and 
carefully  considering  whether  environmental  cleanup  costs  should  always  be 
excluded  from  the  base  used  to  develop  the  Government's  profit  objectives  on 
noncompetitive  contracts.  To  date,  the  Department  has  issued  no  new  policy 
guidance  in  this  regard. 
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PUBLIC  LAW  85-804  INDEMNIFICATION 


Congressman  Conyers.  The  General  Accounting  Office  testified  that  the 
Navy  without  notifying  Congress  has  approved  applications  for  indemnification  of 
contractors'  environmental  cleanup  costs  under  Public  Law  85-804.  Copies  of  the 
relevant  decision  documents  are  enclosed. 

(a)  What  is  the  Department  of  Defense  policy  regarding  the  application  of  Public 
Law  85-804  to  contractors'  environmental  cleanup  costs? 

(b)  Please  explain  the  Navy's  failure  to  notify  Congress  of  this  use  of  Public  Law 
85-804. 

Ms.  Goodman.  DoD  uses  its  authority  under  Public  Law  85-804  to 
indemnify  certain  contractors  against  "unusually  hazardous  or  nuclear  risks,"  not 
to  indemnify  them  against  environmental  cleanup  costs.  Apparently,  there  is 
confusion  regarding  the  Navy's  participation  in  the  Environmental  Protection 
Agency  (EPA)  directed  cleanup  of  Maxey  Flats,  Kentucky  -  a  former  state  owned 
and  licensed  radioactive  waste  disposal  site,  which  operated  from  1963  to  1977. 
Pursuant  to  contractual  direction  to  dispose  of  nuclear  wastes  only  in  approved 
sites,  three  Navy  contractors  disposed  of  such  wastes  at  Maxey  Flats  during  their 
performance  of  contracts  which  also  contained  the  Public  Law  85-804 
indemnification  clause  for  unusually  hazardous  or  nuclear  risks.  The  EPA 
subsequently  placed  Maxey  Flats  on  the  National  Priorities  List  under  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act 
(CERCLA).  On  August  3,  1992,  tie  Navy  agreed  to  stand  in  the  place  of  the  three 
contractors  for  their  CERCLA  remediation  responsibilities  at  Maxey  Flats,  as  an 
indemnified  nuclear  risk. 

Regarding  the  notification  issue,  the  Department  reports  annually  to  the 
Congress  on  those  instances  where  the  Public  Law  85-804  indemnification  clause 
has  been  included  in  specific  defense  contracts.  For  the  Navy  contracts  involved  in 
the  Maxey  Flats  situation,  this  would  have  occurred  during  the  1963-1977 
time-frame. 
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Congressman  Conyers.  The  Los  Angeles  Times  reported  on  May  19,  1993, 
that  the  Department  of  Defense  is  reimbursing  Lockheed  Corporation  for  some 
$33  million  in  settlement  payments  to  Lockheed  employees  who  were  exposed  to 
toxic  chemicals.  A  copy  of  this  news  report  is  enclosed. 

(a)  Is  this  report  accurate? 

(b)  What  is  the  Department  of  Defense  policy  regarding  the  reimbursement  of 
toxic  exposure  claims  by  contractors'  employees? 

Ms.  Goodman.  The  cited  Los  Angeles  Times  article  is  misleading  in  that  it 
suggests  there  has  been  a  final  determination  by  DoD  to  reimburse  the  contractor 
costs  at  issue  on  Government  contracts.  The  fact  is,  to  date,  Lockheed  has  not 
submitted  any  final  overhead  proposals  to  the  Department  containing  costs  from 
the  reported  settlement  agreement  on  employee  toxic  exposure  claims.  Therefore, 
the  Department  has  not  yet  had  occasion  to  decide  whether  these  costs  will  be 
allowable  final  overhead  expenses  on  Government  contracts  or  not.  When,  and  if, 
Lockheed  does  submit  a  final  overhead  proposal  containing  these  apparent  liability 
losses,  our  auditors  and  cognizant  administrative  contracting  officer  will  carefully 
evaluate  their  allowability  pursuant  to  the  Federal  Acquisition  Regulation  cost 
principles.  Normally,  we  would  expect  such  costs  either  to  be  reimbursed  under  a 
contractor's  general  liability  insurance  or  to  be  covered  by  a  contractor 
self-insurance  plan. 
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Mrs.  Maloney.  I  thank  you  very  much  for  coming,  and  I  appre- 
ciate your  testimony. 

Mr.  McCandless. 

Mr.  McCandless.  Thank  you,  Madam  Chairman. 

First,  I  would  like  to  comment  that  to  my  knowledge  and  the 
knowledge  of  the  people  who  advise  me  the  previous  administration 
or  the  administration  previous  to  that  have  never  been  a  party  to 
reimbursing" anyone  for  the  violation  of  a  law,  be  it  State,  Federal, 
or  otherwise.  So  I  think  there  needs  to  be  a  regrouping  of  that 
statement. 

The  various  people  involved  in  this  were  using  what  they  consid- 
ered to  be  best  available  control  technology  at  the  time,  wnich  has 
since  proven  to  be  incorrect.  The  position  they  are  taking  is,  had 
they  known  then  what  they  know  now  and  had  the  Federal  Gov- 
ernment known  then  what  they  know  now,  the  cost  to  produce 
those  goods  and  services  would  have  had  to  have  taken  into  consid- 
eration a  different  method  of  disposing  of  the  wastes  which  have 
created  the  problem. 

Therefore,  it  would  have  been  a  part  of  their  "cost  of  doing  busi- 
ness" as  it  relates  to  the  Federal  contracts  involved.  On  that  basis, 
they  are  entitled  to  compensation  for  what  has  taken  place. 

Do  you  agree  with  that? 

Ms.  Goodman.  I  agree  that  much  of  the  work  done  at  our  con- 
tracting facilities  by  contractors  for  the  government  was  done  at 
the  government's  direction,  and  that  is  why  we  are  in  this  situation 
today  where  we  do  not  routinely  disallow  such  costs.  The  costs  in- 
curred were  a  cost  of  doing  business  at  the  time  and  under 
Superfund,  which  is  a  no-fault  statute,  the  cost  of  cleanup  must  be 
borne  by  the  owner,  the  operator,  the  generator,  and  the  trans- 
porter. They  are  all  jointly  and  severally  liable. 

So  I  do  agree  with  your  statement,  and  I  agree  that  our  policy 
is  not  to  routinely  disallow  such  costs.  We  need  to  look  at  the  facts 
of  each  situation  fairly.  We  need  to  have  overall  guidance  that  al- 
lows us  to  apply  fairly  the  guidance  to  each  particular  fact  situa- 
tion. 

Mr.  McCandless.  The  GAO  finding  is  that  the  DOD  environ- 
mental cost  reimbursement  decisions  have  not  been  consistent.  Will 
the  recently  issued  DCAA  guidance  help? 

Ms.  Goodman.  I  believe  that  before  this  guidance  was  issued, 
contracting  officers  did  not  have  sufficient  guidance  on  how  to  deal 
with  environmental  cleanup  costs.  This  guidance  allows  us  to  cre- 
ate a  framework  for  reviewing  these  costs  to  determine  if  they 
should  be  allowed.  We  are  going  to  see  how  well  that  guidance  is 
working  and  see  if  it  is  improving  the  consistency  of  those  deci- 
sions. 

Mrs.  Maloney.  Thank  you  very  much.  We  appreciate  your  com- 
ing. 

Ms.  Goodman.  Thank  you. 

Mrs.  Maloney.  Our  next  panel  of  witnesses  includes  representa- 
tives of  Aerojet,  Lockheed,  and  Boeing  corporations:  Dr.  Suzanne  L. 
Phinney,  vice  president  of  the  environmental  division  for  the 
Aerojet  General  Corp.  Dr.  Phinney  is  responsible  for  oversight  of 
environmental  activities,  policy  and  planning  at  all  Aerojet  divi- 
sions nationwide. 
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Our  second  panelist  is  Mr.  Ronald  R.  Finkbiner,  vice  president 
for  contracts  and  pricing  at  the  Lockheed  Corp.  Mr.  Finkbiner  is 
currently  the  principal  executive  with  corporatewide  operative  and 
policy  responsibility  for  contract  formulation,  pricing,  and  adminis- 
tration. 

Our  final  panelist  is  Mr.  Dale  Babione,  vice  president  for  con- 
tracts, defense,  and  space  group  for  the  Boeing  group  and  Boeing 
Co. 

Thank  you  so  much,  everyone,  for  coming.  Would  you  please 
stand  and  raise  your  right  hand. 

[Witnesses  sworn.] 

Mrs.  Maloney.  Thank  you  very  much  for  coming.  Please  be  seat- 
ed. Welcome.  Without  objection,  your  statements  will  be  included 
in  the  record. 

Dr.  Phinney,  would  you  please  begin. 

STATEMENT  OF  SUZANNE  L.  PHINNEY,  VICE  PRESIDENT, 
ENVIRONMENTAL,  AEROJET  GENERAL  CORP. 

Dr.  Phinney.  Thank  you.  Madam  Chairman  and  members  of  the 
committee,  I  am  Suzanne  Phinney,  vice  president,  environmental, 
of  Aerojet  General  Corp.  Aerojet,  a  subsidiary  of  GenCorp,  had  its 
start  during  World  War  II  when  it  began  development  of  rocket 
technology  which  ultimately  became  central  to  this  Nation's  de- 
fense and  space  programs. 

It  is  very  important  in  approaching  the  specific  questions  posed 
by  your  subcommittee  to  remember  that  we  are  dealing  here  with 
tne  consequences  of  activities  that  occurred  as  far  back  as  30  or  40 
years  ago.  ground  water  pollution  was  simply  not  an  issue  then.  No 
one  had  any  concept  that  chemicals  routinely  used  in  the  workplace 
could  end  up  in  ground  water.  Twenty  thousand  contaminated  sites 
across  the  Nation  attest  to  this  lack  of  knowledge. 

In  my  first  of  its  kind  UCLA  environmental  science  doctoral  pro- 
gram in  the  late  1970's,  no  mention  was  ever  made  of  how  waste 
management  practices  could  lead  to  ground  water  contamination 

f problems.  It  wasn't  even  an  issue  then.  In  light  of  this  background, 
et  me  summarize  the  cleanup  story  at  Aerojet's  8,500  acre  Sac- 
ramento plant. 

That  plant  was  developed  and  operated  in  close  collaboration 
with  the  U.S.  Government.  Closing  the  missile  gap  and  winning 
the  space  race  were  high  national  priorities  at  Aerojet  in  the  1950's 
and  1960's.  The  government  was  integral  to  Aerojet's  operations.  In 
many  cases,  the  DOD,  a  major  property  owner  at  the  plant,  speci- 
fied the  use  of  solvents,  particularly  TCE,  and  approved  designs  of 
waste  disposal  facilities. 

Aerojet  s  waste  disposal  practices  met  or  exceeded  standards  at 
the  time.  If  anyone  had  known  that  different  methods  or  facilities 
were  needed,  the  government  would  have  paid  for  them. 

It  wasn't  until  1979  that  Aerojet  and  State  regulators  discovered 
ground  water  contamination.  Aerojet  immediately  evaluated  and 
changed  all  its  waste  handling  methods  and  it  started  investigating 
and  remediating  the  situation.  One  achievement  since  that  time  is 
treatment  of  24  billion  gallons  of  ground  water. 

In  June  1989,  a  partial  consent  decree  between  Aerojet,  the  EPA, 
and  State  regulatory  agencies  was  entered  in  Federal  court.  The 
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decree  dismissed  all  claims  involving  prior  allegations  of  improper 
conduct.  Aerojet  has  never  been  found  guilty  of  wrongdoing  or  fined 
or  penalized  with  regard  to  the  ground  water  problem  in  Sac- 
ramento. 

When  the  company  first  began  to  incur  environmental  response 
costs,  which  now  total  $89  million,  it  sought  to  include  them  in  its 
indirect  cost  pool  and  pricing  of  government  contracts.  The  admin- 
istrative contracting  officer  disallowed  the  costs. 

Aerojet  reserved  its  rights  to  contest  allowability.  The  dispute 
was  ultimately  appealed  to  the  Armed  Services  board  of  contracts 
appeals.  Later,  the  parties  initiated  negotiations  which  resulted  in 
what  is  called  the  stage  A  settlement,  resolving  Aerojet's  claims 
through  June  1989. 

The  Government  paid  Aerojet  about  $37  million,  and  Aerojet 
later  credited  the  Government  over  $7  million  in  funds  which 
Aerojet  had  recovered  from  its  insurers.  The  DOD  share  of  the  set- 
tlement was  about  $33  million.  Aeroiet's  claim  for  allowance  of 
p0St^-June  1989  costs  now  before  the  board  of  contract  appeals  to- 
tals about  $23  million  through  1992. 

Aerojet  expects  to  spend  approximately  $54  million  from  now 
through  the  end  of  the  decade  in  implementing  the  partial  consent 
decree.  We  do  not  know  what  the  ultimate  cleanup  costs  are  be- 
cause we  are  still  in  the  process  of  defining  what  remedial  meas- 
ures are  required. 

One  issue  identified  by  the  subcommittee  relates  to  the  October 
1992  GAO  report,  which  leaves  the  reader  with  a  false  impression 
that  Aerojet  received  a  backdoor  payment  of  costs  through  sub- 
contracts with  Martin  Marietta,  that  it  was  unsuccessful  in  obtain- 
ing as  a  prime  contractor. 

Aerojet  did  not  submit  another  claim  to  Martin  or  try  to  get  a 
different  determination  from  the  Government.  Rather,  Martin,  as 
the  prime,  decided  that  it  would  pay  Aeroiet's  environmental  costs 
conditioned  on  Aerojet  returning  those  dollars  to  Martin  and  there- 
fore to  the  Air  Force  if  Aerojet  were  unsuccessful  in  its  appeal. 

Your  other  questions  deal  with  policy  issues.  In  our  view,  the 
present  FAR  regulations  in  no  way  allow  a  government  subsidy  or 
bailout  for  contractors.  Environmental  response  costs  are  legiti- 
mate overhead  costs  of  running  a  business  in  today's  world.  We  dis- 
agree strongly  with  the  premise  of  the  draft  cost  principle  that,  be- 
cause of  Superfund  liability,  a  contractor  is  presumed  guilty  of  mis- 
conduct and  must  prove  its  innocence. 

If  the  contractor  intentionally  violated  the  law,  the  resulting 
costs  are  unallowable  under  the  FAR.  Any  further  search  for  his- 
torical guilt  will  only  divert  time  and  resources  away  from  cleanup 
where  it  is  needed  and  into  litigation. 

More  importantly,  Congress  has  imposed  Superfund  liability  on 
a  strict  no-fault  basis.  It  would  be  contradictory  and  unfair  for  the 
Government  to  presume  fault  in  determining  allowability  of  clean- 
up costs  incurred  by  its  contractors,  especially  when  at  most  sites 
the  Department  of  Defense  or  other  government  customer  was 
thoroughly  involved  in  plant  operations  and  had  much  to  do  with 
creating  trie  pollution  problem. 

We  are  also  concerned  with  the  DCAA  guidance  paper,  since  it 
requires  the  contracting  officer  to  make  subjective  judgments  con- 
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cerning  the  contractor's  prudence  in  handling  chemicals  30  or  40 
years  ago. 

In  summary,  we  believe  that  there  are  large  benefits  to  be  gained 
if  the  Government  and  its  contractors  set  aside  arguments  over  his- 
torical waste  disposal  practices  and  approach  cleanup  cost  respon- 
sibilities on  a  cooperative,  equitable  basis. 

The  existing  contract  pricing  mechanism  provides  a  ready  made 
vehicle  for  that  cooperative  effort  if  allowed  to  work  properly.  It 
will  permit  both  parties  to  shift  resources  from  disputes  and  litiga- 
tion to  site  remediation  where  those  dollars  are  needed.  As  an  envi- 
ronmental professional,  I  want  very  much  to  get  on  with  that  job. 

Thank  you. 

Mrs.  Maloney.  Thank  you  very  much  for  your  testimony. 

[The  prepared  statement  of  Dr.  Phinney  follows:] 
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STATEMENT  TO  LEGISLATION  AND  NATIONAL  SECURITY 
SUBCOMMITTEE,  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

ON  REIMBURSEMENT  OF  FEDERAL  CONTRACTORS1  ENVIRONMENTAL 
CLEANUP  COSTS  BY  DEPARTMENT  OF  DEFENSE 

DR.  SUZANNE  L  PHINNEY, 

VICE  PRESIDENT,  ENVIRONMENTAL 

AEROJET  GENERAL  CORPORATION 

May  20,  1993 


Mr.  Chairman  and  Members: 

My  name  is  Suzanne  Phinney  and  I  am  Vice  President, 
Environmental  of  Aerojet-General  Corporation.     I  hold  a  doctorate 
degree  in  environmental  science  and  engineering,  and  my  resume  is 
attached  to  this  statement. 

Aerojet,  headquartered  in  Rancho  Cordova,  California,  is  a 
subsidiary  of  GenCorp  Inc.,  a  technology-based  company  located  in 
Fairlawn,  Ohio.    Aerojet  was  founded  in  1942  by  a  group  of  Cal  Tech 
scientists  who  began  the  development  of  rocket  technology  that 
would  ultimately  become  central  to  this  nation's  defense  and  space 
programs.     Through  the  years,  Aerojet's  contributions  have  ranged 
from  rocket  motors  for  huge  strategic  missile  systems  like  Polaris 
and  Minuteman,  to  engines  for  space  exploration  and  satellite 
positioning,  including  the  maneuvering  engines  for  the  Space  Shuttle. 
The  company's  current  business  includes,  in  addition  to  rocket 
propulsion  systems,  defense  electronics  and  ordnance. 

We  are  very  pleased  to  have  this  opportunity  today  to  speak 
directly  to  your  committee  about  environmental  cleanup  costs,  a 
subject  of  vital  importance  to  Aerojet  and  the  entire  defense 
contracting    industry. 
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I.    A   Historical    Perspective 

I  would  first  like  to  bring  some  historical  perspective  to  the 
specific  questions  posed  by  your  Subcommittee.     Too  often,  in 
approaching  the  subject  of  environmental  cleanup  responsibility,  we 
fail  to  appreciate  the  dramatic  scientific  and  societal  changes  that 
led  to  the  cleanup  challenge  now  confronting  the  nation.     Almost  all 
of  the  cleanup  problems  currently  identified  had  their  origin  thirty, 
forty,  or  more  years  ago,  in  the  era  of  industrial  and  military 
expansion  following  World  War  II  --  an  expansion  greatly  facilitated 
by  rapid  advances  in  the  development  and  application  of  chemicals. 
Much  has  happened  in  the  interim.    We  now  recognize  that  the 
chemical  revolution  spawned  problems,  as  well  as  progress.     These 
problems  have  evoked  a  strong  response  in  Congress  and  the  state 
legislatures.    The  federal  Superfund  Act,  or  CERCLA  as  it  is  known, 
and  comparable  state  statutes  have  set  a  new  national  priority  for 
resource  allocation  and  action. 

Congress,  in  enacting  CERCLA,  mandated  that  cleanup  proceed 
on  a  strict  liability,  no-fault  basis.     However,  there  is  a  large 
discrepancy  between  that  mandate  and  the  perception  of  some 
observers,  who  view  Superfund  not  only  as  a  vehicle  for  funding 
cleanup,  but  also  as  a  means  of  punishing  those  whom  they  consider 
environmental  offenders  of  the  past.     For  these  critics,  the  presence 
of  so  many  chemicals  in  the  soil  or  groundwater  today  implies 
negligence  or,  indeed,  misconduct  by  the  people  in  charge  many  years 
ago. 

It  is  very  tempting,  in  looking  at  current  cleanup  problems,  to 
judge  the  conduct  which  caused  these  problems  by  today's  standards, 
rather  than  by  the  knowledge  and  practices  that  prevailed  in  the 
1950s  or  60s,  when  the  conduct  occurred.    But  before  there  can  be 
equitable,  effective  solutions  to  the  cleanup  issues  confronting  us, 
there  must  be  a  better  understanding  and  acceptance  of  the 
limitations  of  the  past.     In  this  context,  let  me  examine  briefly  some 
of  the  changes  in  the  environmental  realm  that  have  occurred  since 
Aerojet  began  operations  in  Sacramento  in  1951. 
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A  good  place  to  start  is  to  point  out  that  I  appear  before  you 
today  as  an  environmental  scientist  and  manager  who  reports 
directly  to  the  president  of  our  company.    In  the  1950s  and  60s, 
during  the  peak  of  manufacturing  activity  at  Aerojefs  Sacramento 
plant,  there  was  no  such  thing  as  an  environmental  scientist,  just  as 
there  was  no  such  thing  as  the  United  States  Environmental 
Protection  Agency.     In  private  and  governmental  organizations 
across  the  land,  environmental  programs  were  in  their  infancy. 
Where  they  existed  at  all,  they  were  treated  as  a  rather  esoteric 
adjunct  to  health  and  safety  or  some  other  function.     The  first 
federal  legislation  that  addressed  hazardous  waste  management  was 
passed  in  1976.     In  my  UCLA  environmental  science  doctoral  program 
in  the  late  70s,  one  of  the  first  of  its  kind  in  the  nation,  there  was 
no  mention  of  waste  management  practices  or  groundwater 
contamination    problems! 

Here  is  another  pertinent  comparison.     In  the  1950s, 
trichloroethylene,  or  "TCE,"  which  is  the  principal  contaminant  at 
most  Superfund  sites,  was  widely  used  as  a  solvent  for  cleaning 
metal  parts  by  industry  and  government.     The  manufacturers' 
instructions  for  this  chemical  told  the  user  that  waste  TCE  could  be 
disposed  of  on  the  ground,  where  it  would  quickly  evaporate.    At  that 
time  and  for  years  later,  health  concerns  regarding  TCE  focused  on 
its  anesthetic  effect  if  inhaled  in  sufficient  quantities.     In  fact,  the 
chemical  was  used  as  an  anesthetic  in  childbirth,  as  well  as  a  coffee 
decaffeinator  and  septic  tank  cleaner,  and  was  contained  in  many 
products  on  grocer  and  hardware  shelves.     It  was  not  until  the  late 
1970s,  following  many  years  of  accepted  private  and  governmental 
use,  that  TCE  became  the  subject  of  carcinogenic  studies  on  mice 
and  rats.    And  it  was  about  the  same  time  that  TCE  began  to  be  found 
in  groundwater,  generally  in  part  per  billion  concentrations.     In 
earlier  years,  there  had  been  no  instrumentation  in  common  use 
capable  of  detecting  such  minute  amounts  of  a  substance  in 
groundwater. 

Today,  Aerojet  has  trained  personnel,  methodology  and 
facilities  for  analyzing  the  environmental  and  health  effects  of 
every  chemical  it  uses  in  manufacturing,  including  an  elaborate  data 
management  system  and  a  state-qualified  in-house  environmental 
laboratory.    But  today  is  the  90s.    In  the  1950s,  public  agencies  were 


54 


Statement,   continued 
Page  4 


spraying  DDT  on  mosquitoes  and  other  pests,  and  utility  companies 
were  putting  PCBs  in  transformers,  all  in  the  name  of  health  and 
safety.     That  was  a  different  age,  with  a  different  level  of  learning. 

The  technology  for  dealing  with  chemical  wastes  has 
undergone  similar  revolution.     Aerojet  did  not  discard  waste  TCE  on 
the  ground,  as  recommended  by  the  manufacturers.    However,  in  the 
early  years,   it  did  route  wastewater  from  manufacturing  operations 
into  ponds  -  a  practice  for  which  it  has  been  castigated  in  recent 
times.     Those  castigations  have  come  chiefly  from  Aerojet's 
insurers,  who  are  engaged  in  a  massive,  national  attempt  to  avoid 
insurance  policy  obligations  for  Superfund  liability.     But  the 
insurance  attorneys  fail  to  point  out  that  during  that  earlier  era,  the 
same  types  of  ponds  were  in  common  use  at  hundreds  of  other 
industrial  and  Government  installations  across  the  country.     Many  of 
the  ponds  were  lined  with  concrete,  others  were  lined  with  clay,  and 
some  were  designed  to  "percolate."     It  was  thought  that  any 
chemicals  contained  in  the  wastewater  would  be  prevented  from 
entering  groundwater  by  traps  in  lines  leading  to  the  ponds,  by 
evaporation  in  the  ponds,  and  by  percolation  through  soil  materials 
under  the  ponds.    The  earth  itself  was  regarded  as  a  great  cleanser. 

We  now  know  that  these  methods,  while  successful  in 
eliminating  a  large  amount  of  chemical  pollution,  were  not  adequate. 
However,  this  does  not  make  Aerojet  a  "knowing  polluter"  in  prior 
decades,  as  charged  by  its  insurers.    If,  in  hindsight,  Aerojet  is  to  be 
condemned  for  using  accepted  technology  and  practice  of  the  time, 
then  it  has  good  company,  in  very  large  numbers,  across  the  nation. 
At  our  Sacramento  site,  that  company  includes  the  United  States 
Navy,  which  approved  the  design  of  the  ponds  and  other  waste 
disposal  facilities,   and  the   California   regulatory  authorities,   who 
regularly  inspected,  approved  and  complimented  Aerojet's  waste 
disposal  program. 

We  have  come  a  long  way  since  the  days  of  evaporation  ponds. 
Today  at  Aerojet,  waste  management  personnel  are  focused  on 
eliminating  waste  at  the  source,  so  as  to  reduce  any  form  of 
disposal.    Our  goal  is  to  reduce  waste  stream  and  emission  sources 
by  90%  by  the  year  1995.    (This  is  in  comparison  to  an  EPA 
recommended  goal  of  50%.)    We  are  well  on  track.    For  example,  we 
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have  reduced  total  emissions  to  the  atmosphere  by  87%  since  1987. 
This  includes  a  reduction  of  over  90%  in  usage  of  ozone-depleting 
CFCs. 

Another  thing  that  people  forget,  when  looking  at  a  government 
contractor  with  an  environmental  cleanup  problem,  is  how  much  the 
Government  had  to  do  with  creating  the  problem.    The  assumption  is 
made  that  the  contractor  acted  independently  and  for  its  own  profit 
in  allowing  chemicals  to  escape  into  the  groundwater.     Therefore, 
for  the  contractor  now,  many  years  later,  to  ask  the  Government  to 
participate  in  the  costs  of  cleanup  places  an  unfair  burden  on  the 
taxpayer. 

The  facts  are  quite  different.     First,  it  should  be  understood 
that  for  Aerojet,  as  for  other  government  contractors,  there  was  no 
profit  motive  involved  in  use  of  evaporation  ponds  or  the  other 
waste  disposal  methods  employed  in  early  plant  operations.     If 
either  Aerojet  or  its  Government  customers  had  known  that 
different  facilities  were  needed  to  prevent  chemicals  from  entering 
groundwater,  the  Government  would  have  paid  for  them  under  the 
cost  reimbursable  contracts  then  in  place.     The  pollution  occurred 
not  because  of  bad  motive  or  negligence,  but  because  neither  Aerojet 
nor  the  Government  had  the  knowledge  base  to  avoid  it. 

Second,  the  typical  government  contractor  by  no  means 
conducted  business  independently.    In  Sacramento,  the  U.S. 
Government  was  literally  a  co-developer  and  co-owner  of  Aerojet's 
plant,  and  a  full  partner  in  operations. 

Aerojet's  beginning  business  was  relatively  modest:     the 
manufacture  of  jet-assist-takeoff  rockets,  called   "JATOs,"  for  the 
Navy.    But  in  the  1950s,  the  free  world  was  taken  aback  by  Soviet 
development  of  technology  that  could  land  a  missile  in  New  York,  or 
launch  a  satellite.     President  Eisenhower  declared  a  missile  gap. 
Generals  and  admirals  descended  on  our  Sacramento  plant  and  called 
upon  Aerojet  to  expand  its  operations  dramatically.     During  the  peak 
years  of  this  expansion,  more  than  twenty  thousand  Sacramento 
employees  worked  round  the  clock  to  develop  and  produce  propulsion 
systems  for  the  Polaris,  Minuteman  and  Titan  rockets,  which  became 
the  nation's  defensive  bulwark  in  the  most  dangerous  days  of  the 


56 


Statement,   continued 
Page  6 


Cold  War.    Later,  under  a  new  President,  more  calls  came  from 
Washington.     Aerojet  responded  with  highly  sophisticated  space 
exploration  technology,  in  programs  like  Gemini  and  Apollo,  that 
helped  put  men  on  the  moon  -  and  bring  them  back  again. 

Given  the  nature  and  high  national  priority  of  the  work  going  on 
in  Sacramento,  it  is  hardly  surprising  that  the  Government  played  a 
very  active  role  in  plant  operations.    The  DoD  has  been  a  constant 
overseer,  maintaining  an  onsite  office  staff  of  over  100  people,  and 
conducting  frequent  visits  and  inspections  from  outside  offices. 
And  DoD  representatives  have  observed  and  been  involved  in  virtually 
every  aspect  of  Aerojet's  performance,  including  chemical  handling, 
use  and  disposal.    In  many  cases,  the  DoD  required  the  use  of  TCE  and 
other  solvents  by  contract  specification  or  by  MILSPECS 
incorporated  in  the  contract.     In  many  cases  also,  it  approved  the 
designs  of  waste  disposal  facilities. 

Neither  should  it  be  surprising  that  the  Government  holds  a 
great  deal  of  property  at  Aerojet's  8500  acre  Sacramento  plant. 
While  that  site  is  not  "Government  Owned,  Contractor  Operated,"  or  a 
"GOCO"  in  the  strict  sense,  it  is  not  fully  "Contractor  Owned, 
Contractor  Operated,"  either.    It  is  somewhere  in  between.    The  Navy 
still  claims  a  leasehold  in  about  3500  of  the  8500  acres, 
encompassing  the  solid  rocket  manufacturing  lines  -  which  are  the 
principal  source  areas  for  TCE  contamination.     (That  portion  of  the 
plant  is  called  the  Naval  Industrial  Reserve  Ordnance  Plant,  both  in 
lease  documents  and  in  Aerojet's  facilities  contract  with  the  Navy.) 
The  Navy  and  Air  Force  also  own  nearly  300  buildings  at  the  site,  as 
well  as  many  other  facilities,  and  the  Air  Force  owns  a  52  acre  tract 
of  land,  with  buildings,   integral  to  Aerojet  manufacturing  operations 
(Air  Force  Plant  70).    Between  them,  the  Navy  and  Air  Force  own 
about  55%  of  all  buildings  associated  with  suspected  pollution 
sources. 

II.    Environmental   Remediation   at  Aerojet's   Sacramento   Site 

Now,  as  you  requested,  let  me  summarize  Aerojet's 
environmental  response  activities  and  costs  at  its  Sacramento  plant. 
With  some  notable  exceptions,  we  believe  the  GAO  report  issued  last 
October  fairly  covers  these  topics.     Moreover,  as  will  be  apparent,  a 
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principal  question  raised  in  the  GAO  report  --  whether  the 
Government  is  sufficiently  diligent  in  evaluating  the  allowability  of 
contractor  cleanup  costs  --  is  np_l  an  issue  at  our  Sacramento  site. 
There,  the  contractor's  conduct  and  the  early  history  of  the  site  have 
been  under  intense  governmental  scrutiny  from  the  outset. 

A.        The  Cleanup  Problem 

•         Aerojet's  plant  is  located  about  20  miles  east  of 
downtown  Sacramento,  on  a  tract  of  land  left  behind  by  the 
gold  dredgers  that  rooted  through  it  in  the  first  part  of  this 
century.    The  land  was  chosen  for  rocket  work  because  of  its 
isolation  and  unsuitability  for  any  other  development.     As 
Aerojet,   in  collaboration  with  its  government  customers,   built 
up  operations  at  the  plant,  an  overriding  concern,  of  life  and 
death  consequence,  was  how  to  work  quickly  but  safely  with 
highly  explosive  materials.     A  large  part  of  the  answer  lay  in 
the  use  of  TCE  and  other  so-called  safety  solvents.    To  avoid 
fire  and  explosion,  metal  parts,  equipment  and  tooling  had  to 
be  absolutely  clean  during  each  step  of  the  manufacturing 
process.     TCE  and  its  sister  chemicals  were  highly  effective 
degreasers  and  they  had  the  special  virtue  of  not  burning  at 
ordinary  temperatures.  Aerojet  bought  and  used  TCE  in  large 
quantities. 

In  1979,  after  nearly  30  years  of  plant  operations  and 
long  after  the  company  had  discontinued  use  of  TCE,  that 
chemical  was  discovered  in  the  groundwater  under  the  plant 
and  in  certain  offsite  wells.     This  was  one  of  the  first  findings 
of  extensive  groundwater  contamination  anywhere  in  the 
country.     Aerojet  immediately  took  steps  to  prevent  any 
further  release  of  chemicals  and  to  protect  its  neighbors.     But 
public  reaction  mounted.     State  regulators  made  allegations 
against  Aerojet  that  certainly  would  not  have  been  made  had 
the  discovery  come  a  few  years  later,  after  similar 
groundwater  contamination  problems  had  been  found  at  nearby 
McClellan  and  Mather  Air  Force  Bases,  for  essentially  the  same 
reasons,  and  at  hundreds  of  other  private  and  governmental 
facilities   across  the  country. 
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In  those  pre-Superfund  days,  no  one  was  quite  sure  what 
to  do.    Nevertheless,  Aerojet's  management  made  a  firm 
commitment  to  determine  the  extent  of  the  problem  and  fix  it. 
Aerojet  became  a  pioneer  in  groundwater  investigation  and 
remediation.     Fourteen  years  later,  we  are  still  committed  and 
hard  at  work.    The  company  has  built  a  record  of  technical 
accomplishment  and  innovation  that  has  served  as  a  model  at 
other  sites  -  of  which  there  are  now  thousands  --  and  we 
have  won  the  respect  and  confidence  of  the  regulatory 
authorities  for  our  efforts.     The  centerpiece  of  our  program  is 
a  groundwater  extraction  and  treatment  system  to  control  the 
migration  of  chemicals  at  the  plant  boundaries.     These 
facilities  have  treated  more  than  24  billion  gallons  of 
groundwater  and  removed  some  200,000  pounds  of  chemicals 
to  date. 

After  long  negotiations,  Aerojet,  the  EPA  and  State 
regulatory  agencies  agreed  to  a  partial  consent  decree  that 
was  entered  by  the  U.S.  District  Court  in  Sacramento  in  June 
1989.     That  decree  requires  Aerojet  to  complete  a  Superfund 
Remedial   Investigation  and  Feasibility  Study  (RI/FS),  continue 
operating   its  groundwater  treatment  and  extraction  system, 
and   perform  certain   offsite   monitoring. 

B.        Costs  and  Cost  Recovery  to  Date    (All  figures  rounded.) 

Aerojet  has  expended  about  $89  million  through  April  of 
this  year  in  its  environmental  response  program  at  the 
Sacramento  plant.     As  further  described  below,  the  company 
has  recovered  about  $17  million  from  certain  of  its  insurers, 
and  about  $37  million  from  the  Government.     Aerojet  has 
credited  to  the  Government  over  $7  million  of  the  funds 
recovered  from  insurers.     In  net  result  and  setting  aside 
interest  costs,  Aerojet  has  expended  about  $51   million,  the 
insurers  about  $12  million,  and  the  Government  about  $26 
million.     To  the  extent  additional  funds  are  recovered  from  the 
insurers,  the  Government  may  receive  further  credits  against 
its  payment.    The  DoD's  share  of  the  Government's  $37  million 
payment  was  about  $33  million.     Its  share  of  the  Government's 
$26  million  net  payment  was  about  $23  million. 
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When  the  company  first  began  to  incur  environmental 
response  costs,  it  tendered  the  defense  of  claims  brought 
against  it,  by  both  regulators  and  private  parties,  to  its 
insurers.    The  insurers  failed  to  defend  and  disputed  coverage. 
Aerojet  and  the  insurers  have  been  in  litigation  since  that 
time,  and  Aerojet  is  currently  appealing  a  trial  court  verdict 
denying  it  indemnity  recovery  under  its  policies.     The  trial  was 
replete  with  judicial  errors  and  Aerojet  attorneys  are 
confident  of  a  reversal.     A  California  appeals  court,  reviewing 
a  similar  case,  recently  overturned  the  most  prejudicial 
instruction  given  to  the  jury  in  Aerojet's  case.     Meanwhile, 
Aerojet  has  secured  partial  recovery  from  some  insurers, 
including  payments,  with  interest,  for  legal  defense  costs. 

The  company  also  sought  to  include  environmental 
response  costs  in  its  indirect  or  "overhead"  cost  pool  for  its 
Sacramento  operations.     That  pool  is  allocated  to  all  Aerojet 
contracts,  government  and  commercial,  performed  in 
Sacramento.    In  so  doing,  Aerojet  was  not  asking  the 
Government  to  "reimburse"  or  otherwise  subsidize  response 
costs,  but  simply  to  allow  those  costs  to  be  included  in  the 
establishment  of  contract  prices. 

The  Administrative  Contracting  Officer  (ACO),  one  of 
many  government  officials  resident  at  Aerojet,  disallowed  the 
costs,  relying  on  allegations  by  the  Regional  Water  Quality 
Control  Board  in  1979  that  Aerojet  had  acted  improperly  in 
allowing  the  pollution  to  occur.     However,  Aerojet,  in  pricing 
its  contracts,   reserved   its  right  to   restore  environmental 
response  costs  to  those  prices,  to  the  extent  that  the  cost 
allowability  issue  was  later  decided  in  its  favor.     It  soon 
became  apparent  that  the  Aerojet  groundwater  problem  was 
only  one  of  thousands  across  the  nation,  at  both  private  and 
governmental  sites.     In  1986,  Aerojet  submitted  a  claim  for 
the  disallowed  costs  under  the  Contract  Disputes  Act.    The  ACO 
denied  the  claim  in  1987,  once  again  relying  on  the  1979 
allegations.    Aerojet  took  an  appeal  to  the  Armed  Services 
Board  of  Contract  Appeals  (ASBCA).     After  extensive  discovery, 
negotiations  were   initiated,   ultimately   resulting   in   what  is 
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called  the  Stage  A  Settlement.     (The  Regional  Board  allegations 
were  never  proved  or  adjudicated,  and  the  claims  upon  which 
the  allegations  were  made  were  ultimately  dismissed  by  the 
partial  consent  decree  referred  to  above.) 

The  Stage  A  Settlement,  entered  in  1990,  resolved  the 
Government's    responsibilities   for   Aerojet   environmental 
response  costs  through  June  1989.     It  essentially  provided  for 
recognition  of  a  portion  of  those  costs  as  allowable  costs, 
through  the  Government's  after-the-fact  payment  of 
approximately  $37  million.      That  payment  was  funded  by 
direct  payments  from  the  respective  buying  agencies,  as  well 
as  a  release  of  the  Government's  right  to  funds  conditionally 
paid  to  Aerojet  under  its  Titan  subcontracts  with  Martin 
Marietta.    (See  discussion  below.)    The  DoD  share  of  the  Stage 
A  Settlement  was  about  $33  million,  the  balance  being  borne 
by  NASA  and  other  government  customers. 

The  Stage  A  Settlement  provided  the  Government  a  credit 
for  any  Aerojet  recovery  from  its  insurers  of  costs  covered  by 
the  settlement,  proportionate  to  the  percentage  of  costs  paid 
by  the  Government. 

C.        Current  Claims  Against  Government 

Following  the  Stage  A  Settlement,  Aerojet  filed  a  claim 
against  the  Government  for  allowance  of  post-June  1989  costs 
in  its  contract  prices.     That  claim  is  now  before  the  Armed 
Services  Board  of  Contract  Appeals.     It  totals  about  $23 
million  through  1992.     Aerojet  also  has  a  CERCLA  counterclaim 
against  the  Government  for  post-June  1989  costs,  on  file  in 
U.S.  District  Court. 

The  Government's  long  and  extensive  involvement  at  the 
site,  as  previously  described,  is  important  in  the  claims 
context.     First,  it  is  strong  evidence  of  the  reasonableness  of 
Aerojet's  conduct  during  the  historical  period  in  question  and, 
therefore,  supports  the  allowability  of  the  costs  at  issue. 
Second,  under  Superfund  law  and  court  decisions,  that 
involvement,  together  with  the  Government's  property 
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interests  at  the  site,  make  the  Government  directly 
responsible  for  a  share  of  those  costs,  as  a  responsible  party 
under  CERCLA. 


D.         Payments  Under  Titan  Subcontracts 

The  October  1992  GAO  report  states  that  "Even  though 
Aerojet's  original  claim  was  denied  as  a  prime  contractor, 
Aerojet  received  over  $5  million  in  cleanup  cost 
reimbursements  for  the  same  period  as  a  subcontractor  on  DoD 
contracts  with  Martin  Marietta,  and  a  total  of  $7  million 
through  November  1991." 

This  statement  and  the  impression  it  creates  that 
Aerojet  has  secured  "backdoor"  recovery  of  costs  disallowed 
by  the  ACO  are  simply  not  true.    The  ACO's  initial  disallowance 
of  costs  included  both  prime  and  subcontract  costs,  and 
Aerojet  reserved  its  rights  to  contest  that  disallowance  in 
both  prime  contracts  and  subcontracts.     Therefore,  Aerojet's 
subsequent  claim,  the  ACO's  denial  of  that  claim,  and  Aerojet's 
appeal  to  the  ASBCA  fully  encompassed  the  Martin 
subcontracts. 

Aerojet  did  nol  resubmit  any  portion  of  its  claim  to 
Martin,  or  to  the  Government  through  Martin.    The  GAO 
apparently  concluded  that  this  occurred  because  the  Martin 
subcontract  prices  have  included  a  pro-rata  share  of 
environmental  response  costs.     However,  those  subcontracts 
expressly  recognized  the  disputed  nature  of  such  costs  and 
conditioned  Aerojet's  right  to  retain  the  funds  paid  upon  the 
outcome  of  its  cost  allowability  claims  against  the 
Government.     In  short,  these  funds  do  not  represent 
"reimbursement,"  but  rather,  conditional  payment.     In  most 
other  contracts,  Aerojet  excluded  environmental  response 
costs  from  its  contract  prices,  but  reserved  its  right  to 
restore  such  costs  to  prices  to  the  extent  that  it  was 
successful  in  establishing  cost  allowability.     In  the  Martin 
subcontracts,  the  parties  reversed  the  process:     Martin 
included  the  costs  in  subcontract  prices,  but  reserved  its 
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right,  on  behalf  of  the  Air  Force,  to  adjust  those  prices 
downward  to  the  extent  that  Aerojet  was  unsuccessful  in 
establishing  cost  allowability.     This  longstanding  arrangement 
was  clearly  provided  for  in  the  subcontract  terms,  with  full 
knowledge  of  government  contracting  authorities,  and  was  not, 
as  inferred  in  the  GAO  report,  done  on  an  ad  hoc,  unauthorized 
basis. 

Environmental  response  funds  received  from  Martin 
through  June  1989  totaled  about  $5  million.    These  funds,  being 
allocable  to  Aerojet's  subcontracts  from  Martin  on  a 
conditional  basis,  were  utilized  by  the  Government  to  assist  in 
funding  the  Stage  A  Settlement.     Aerojet  was  permitted  to 
retain  the  $5  million,  free  of  the  above-stated  condition. 
However,  this  in  no  way  changed  the  parties'  agreed  cost 
shares  under  the  settlement. 

All  post-June  1989  funds  are  still  held  by  Aerojet 
conditionally,  subject  to  repayment  to  the  Air  Force  (through 
Martin),  pending  resolution  of  the  appeal  of  Aerojet's  current 
cost   allowability    claim. 

E        Future  Costs 

Aerojet  expects  to  spend  approximately  $54  million  from 
now  through  the  end  of  the  decade  in  implementing  the  partial 
consent  decree  described  above. 

Upon  completion  of  the  RI/FS  under  the  decree,  the 
agencies  and  Aerojet  will  identify  and  evaluate  final 
remediation  alternatives,  and  negotiate  a  final  remediation 
program.     The  costs  of  final  remediation  will  be  influenced  not 
only  by  the  results  of  investigation  work  in  progress,  but  also 
by  regulatory  changes,  technological  developments  and  other 
contingencies  in  the  years  ahead.     Until  the  RI/FS  is  further 
along,  we  have  no  reliable  basis  for  estimating  those  costs. 

However,  we  can  speak  to  the  suggestion  in  the  October 
1992  GAO  report  that,  under  an  "EPA  model,"  final  remediation 
costs  at  the  Aerojet  site  would  be  "up  to  15  times  greater  than 
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for  the  remedial  investigation  and  feasibility  study."     That 
model  is  the  apparent  basis  for  a  press  release  that  Aerojet 
"...will  incur  estimated  cleanup  costs  of  $500  million  to  $l 
billion...." 

First,  we  note  that  Aerojet  has  been  in  the  cleanup 
business  for  over  a  decade  and  that  about  $34  million  of  the 
costs  already  incurred  were  for  remediation.     More 
importantly,  the  model  and  conclusions  drawn  from  it  stretch 
the  bounds  of  reason  in  suggesting  that  cleanup  related  to  the 
8500  acre  Aerojet  plant  will  approach  anything  close  to  $1 
billion.     This  is  more  than  the  $800  million  estimated  by  the 
EPA  for  remediation  of  groundwater  underlying  the  entire  175 
square  mile  San  Gabriel  Valley  in  Southern  California. 

F.        Government's  Share  of  Future  Costs 

As  described,  the  Government's  share  of  future  costs  and 
of  costs  incurred  since  June  1989  is  the  subject  of  litigation. 
If  efforts  to   settle   Aerojet's  cost  allowability  claim   should 
fail,  then,  to  the  extent  that  Aerojet  prevails  before  the 
ASBCA,  the  Government  will  be  required  to  recognize  such 
costs  as  a  valid  component  of  indirect  pricing,  as  long  as  they 
are  allocable  to  Aerojet's  government  contracts.     Such  costs 
will  be  reduced,  of  course,  to  the  extent  that  they  are  covered 
by  any  Aerojet  insurance  recoveries. 

Aerojet's  rights  against  the  Government  under  CERCLA 
are  independent  of  its  contract  rights.     In  Aerojet's  CERCLA 
counterclaim,  the  issue  to  be  negotiated  or  for  a  court  to 
decide  would  be  the  Government's  share  of  funding 
responsibility,  based  upon  its  role  and  activities  at  the  site 
during  the  years  in  which  pollution  occurred. 

If  Aerojet  and  the  Government  are  able  to  settle  the 
current  cost  allowability  claim  before  the  ASBCA,  Aerojet 
would  release  its  CERCLA  counterclaim  as  to  all  costs  covered 
by  the  settlement. 
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III.      Other  Sites 

A.        San  Gabriel  Vallev 

The  only  other  Superfund  site  in  which  Aerojet  may  have 
more  than  a  minimal  role  as  a  DoD  contractor  is  the  San 
Gabriel  Valley.     Aerojet's  initial  rocket  work  was  conducted  at 
a  plant  in  Azusa,  located  in  the  northern  portion  of  the  Valley. 
After  the  rocket  business  was  moved  to  Sacramento  in  the 
early  1950s,  the  Azusa  plant  shifted  to  defense  electronics. 
However,  in  May  1990  the  EPA  named  Aerojet  as  a  San  Gabriel 
Valley  potentially  responsible  party,  or  "PRP."    The  company  is 
only  midway  through  a  preliminary  investigation  of  its  plant 
and  related  properties,  under  the  supervision  of  the  Los 
Angeles  Regional  Water  Quality  Control  Board.    We  do  not  know 
at  this  time  whether,  or  to  what  extent,  Aerojet  may  be 
responsible  for  remedial  activities  at  that  location. 

More  importantly,  it  is  too  early  to  ascertain  Aerojet's 
potential    liability   for   regional   groundwater   treatment 
projects  being  planned  by  the  EPA.     In  contrast  to  Aerojet's 
situation  in  Sacramento,  the  company  is  one  of  about  300  PRPs 
identified  so  far  in  the  San  Gabriel  Valley.     By  official 
estimates,  there  are  about  11,000  PRPs  in  all.    Moreover, 
water  supply  entities  and  other  elements  of  the  public  sector 
may  play  a  significant  role  in  remediation  efforts. 

B.        Disposal    Sites 

As  a  result  of  DoD  contract  activities,  Aerojet  has  been 
named  as  a  generator  PRP  at  a  limited  number  of  Superfund 
multi-party  waste  disposal  sites,  each  of  which  involves  a 
large  contingent  of  PRPs.     Aerojet's  contributions  to  such  sites 
and  liability  exposure  appear  to  be  minimal,  based  on 
information  available  at  the  present  time. 
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Q        Cordova  Muskeaon 

Aerojet,  through  its  now  closed  Cordova  Chemical 
subsidiary,  faces  Superfund  liability,  along  with  CPC 
Corporation,  at  a  plant  in  Muskegon,  Michigan.    However, 
Cordova  performed  no  work  for  the  DoD  or  any  other 
government  customer  at  Muskegon.    It  has  not  charged  and  will 
not  charge  any  costs  to  the  Government  in  connection  with  that 
site. 

Cordova  bought  the  plant  in  the  late  1970s,  after 
pollution  had  occurred  at  the  site  as  a  result  of  activities  by 
predecessor  owners,  including  a  subsidiary  of  CPC.     Its 
liability  is  as  the  current  landowner  and  is  subject  to  cost 
recovery  claims  against  insurers  and  the  State  of  Michigan, 
which  indemnified  Cordova  upon  its  acquisition  of  the  plant. 

IV.    Allowability  of  Superfund  Response  Costs  Under  Present 
Regulatory    Structure 

FAR  31.201-2  and  other  applicable  regulations  are  absolutely 
clear  in   permitting,  contractors  to   include   legitimate   indirect  costs 
in  their  contract  pricing.     Superfund  response  costs  fall  squarely 
within  this  category,  as  necessary  costs  of  running  a  business  in 
today's  world.    The  exception  would  be  those  response  costs  which 
are  not  legitimate,  because  they  result  from  the  contractor's 
intentional  violation  of  law.     There  is  no  "government  bailout" 
involved  and  no  "loophole"  to  plug  in  the  current  regulations. 

The  allowability  of  Superfund  response  costs  under  present 
regulations  has  been  clearly  confirmed  by  the  Deputy  Assistant 
Secretary  of  Defense  for  Procurement  in  a  January  18,  1991,  letter 
to  a  NASA  procurement  official;  by  the  GAO  General  Counsel  in  a 
February  3,  1992,  letter  to  the  Chairman  of  this  Committee;  and  by 
the  Defense  Contract  Audit  Agency  in  the  Guidance  Paper  on 
Environmental  Costs  issued  on  October  14,  1992. 
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The  puzzle,  from  a  defense  contractor's  view,  is  why  the 
allowability  of  Superfund  costs  in  contract  prices  should  arouse 
controversy.     Commercial  companies  certainly  include  cleanup  costs 
in  the  prices  of  their  goods  and  services.     Public  utilities  include 
them  in  setting  their  rates.     Why  should  government  contractors  not 
have  the  same  right,  so  vital  to  staying  in  business,  especially  when 
government  customers  have  played  such  a  significant  role  in  the 
operations  giving  rise  to  cleanup  problems?    Those  government 
customers  are  routinely  funded  to  cleanup  environmental  problems 
at  their  own  installations.    Why  should  the  U.S.  Government  escape 
the  normal  demands  of  the  marketplace  in  procuring  products  from  a 
contractor's    installation? 

The  answer  appears  to  lie  in  the  noted  tendency  of  some 
observers  to  associate  contractor  Superfund   liability  with 
contractor  guilt,  despite  the  strict  liability  provisions  of  CERCLA. 
However,  as  indicated  in  my  "historical  perspective"  remarks,  the 
vast  majority  of  groundwater  contamination  problems  were  created 
unknowingly,  long  before  the  advent  of  modern  environmental 
technology  and  understanding.     Most  companies,  like  Aerojet,  were 
simply  following  accepted  standards  and  knowledge  of  the  time.     If 
there  was  misconduct  involved,  it  was  a  nationwide  phenomenon, 
shared  by  countless  governmental,  as  well  as  industrial  operators, 
and  by  the  government  regulators  themselves.    But,  of  course,  it  was 
not  misconduct  --  it  was  application  of  available  technology  and 
lack  of  knowledge  of  better  technology. 

It  is  noteworthy  that  even  in  the  insurance  industry,  which  has 
become  the  prosecutor  of  its  insureds  in  its  campaign  to  escape 
Superfund  liabilities,  there  are  those  who  recognize  the  fallacy  of 
Superfund  guilt.    Mr.  M.R.  Greenberg,  Chairman  of  the  American 
International  Group,  has  written:    "A  good  way  to  start  the  process 
of  re-evaluating  our  approach  to  cleaning  up  the  environment  is  to 
recognize  the  past  effect  of  pollution  for  what  it  largely  is  --  the 
residue  of  progress.     Most  of  today's  ground  and  water  contamination 
did  not  result  from  deliberate,  conscious  acts,  but  is  an  unintended 
result  of  our  successful  economic  history." 

Before  moving  on,  I  wish  to  address  a  recurring  theme  in  the 
October  GAO  report.    That  report  implies  in  several  places  that 
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Aerojet's  partial  consent  decree  with  EPA  and  State  authorities 
would  have  contained  an  admission  of  guilt  and  provision  for  fines 
and  penalties,  but  for  the  fact  that  Aerojet  agreed  to  make  payment 
to  the  State  in  settlement  of  the  State's  claims  for  natural 
resources  damages.     This  suggestion  is  absolutely  incorrect  and 
unfounded.     There  is  no  connection  between  liability  for  natural 
resources  damages,  which  is  strict  liability  under  the  applicable 
statutes,  and  liability  for  fines  and  penalties,  which  can  be  assessed 
only  on  the  basis  of  fault.     More  importantly,  this  suggestion  is 
contrary  to  the  actual  understandings  of  the  parties  in  entering  into 
the  consent  decree,  as  well  as  to  the  express  statement  in  the 
decree  that  "No  payments  made  by  Aerojet.. .shall  be  considered  the 
payment  of  a  civil  or  criminal  fine  or  penalty."    (Emphasis  added.) 
But,  a  reader  of  the  GAO  report,  lacking  factual  background,  is  left 
with  the  impression  that  State  and  Federal  authorities,  including  the 
Department  of  Justice,  would  join  a  contractor  in  knowingly 
misleading  the  court  and  the  public  by  mischaracterizing  the  true 
nature  of  payments  being  made  under  a  decree.    We  see  this  as  a 
serious  departure  from  the  general  fairness  and  objectivity  of  the 
GAO  report. 

V.        The  Draft  Environmental  Cost  Principle 

For  a  comprehensive  and  very  sound  critique  of  the  draft  FAR 
cost  principle,  we  refer  the  Committee  to  the  comments  on  that 
proposal  submitted  to  the  Defense  Acquisition  Regulation  Council 
and  Civilian  Agency  Acquisition  Council  by  the  American  Bar 
Association  Section  of  Public  Contract  Law,  in  a  letter  of  the 
Section  Chair,  Karen  Hastie  Williams,  dated  August  24,  1992.     A  copy 
of  Ms.  Williams'  letter  is  appended  to  this  statement.     We  confine 
ourselves  here  to  the  following  basic  observations: 

•    The  draft  principle  proceeds  from  the  false  premise  that 
Superfund   liability  connotes  contractor  culpability.     The  draft 
places  the  burden  on  the  contractor  to  reach  back  in  time  and 
prove,  to  the  satisfaction  of  the  contracting  officer,  that  it  is 
was  acting  prudently  when  the  pollution  occurred.     The  criteria 
for  "prudence"  in  the  draft  are  nebulous  and  ambiguous,  would  be 
extremely  difficult  to  apply  even  by  an  expert  environmental 
scientist  and  historian,  and  would  put  the  contracting  officer  at 
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serious  risk  of  criticism  and  reversal  if  he  or  she  were  to  allow 
the  costs. 

•  For  this  reason,  the  draft  principle  would  create  an  illogical, 
unfair  schism  between  national  environmental  law  and 
government  contract  regulations.    Congress  has  said  cleanup 
liability  under  Superfund  is  strict  and  without  fault.     Under  the 
draft  principle,  cleanup  liability  would  carry  a  presumption  of 
fault  and  monetary  penalty.    This  inconsistency  cannot  be  sound 
public   policy. 

•  The  current  standard  for  judging  the  contractor's  conduct,  as 
expressed  in  the  FAR  definition  of  "reasonableness"  and  case  law 
construing  that  term,  is  much  more  fair,  objective  and  workable. 
Essentially,  environmental  response  costs  should  be  allowable 
unless  it  has  been  determined  in  an  enforcement  proceeding  that 
the  contractor  caused  the  problem  by  its  intentional  violation  of 
law. 

•  In  net  effect,  the  draft  principle  would  increase  confusion  and 
delay  at  the  contracting  officer  level,  and  it  would  increase  the 
time  and  resources  being  devoted  to  dispute  and  litigation  of 
contractor  rights  and  government  responsibilities.     That  time  and 
those  resources  could  better  be  applied  to  environmental  cleanup. 

In  sum,  we  believe  that  the  FAR  already  provides  the  tools 
needed  to  deal  with  environmental  cleanup  costs.     However,  if  there 
is  to  be  a  new  rule  on  the  subject,  it  should  be  consistent  with  the 
strict  liability  principles  of  CERCLA.     Congress  did  not  base 
Superfund  liability  on  the  premise  of  bad  acts  by  responsible 
parties.     It  would  be  contradictory  and  extremely  unfair  for  the 
Government  to  adopt  that  premise  in  regulating  the  allowability  of 
cleanup  costs  incurred  by  its  own  contractors  --  especially  when,  in 
most  cases,  the  Government  itself  was  an  actor  at  the  site. 

VI.      The  DCAA  Guidance  Paper  on  Environmental  Costs 

As  noted  earlier,  the  DCAA  Guidance  clearly  recognizes  the 
allowability  of  Superfund  response  costs  under  present  regulations. 
Also,  it  does  not  burden  the  contractor  with  proof  of  innocence,  in 
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the  manner  of  the  draft  cost  principle.     However,  it  follows  the  same 
pattern  as  the  draft  principle  by  weighting  the  contracting  officer's 
determination   of   Superfund   cost  allowability  with   complicated, 
subjective  judgments  concerning  the  contractor's  "prudence"  in 
handling  chemical  wastes  decades  in  the  past. 

How,  for  example,  is  a  contracting  officer  and  supporting 
staff  to  look  decades  into  the  past  and  determine  the  degree  to 
which  the  contractor  "should  have  avoided"  increased  cleanup  costs? 
Most  of  the  people  and  records  involved  will  have  long  since 
disappeared,  and  what  would  they  reveal  anyway,  other  than  the 
large  difference  in  practices  between  then  and  now?     The  natural 
tendency,  of  course,  will  be  to  apply  current  standards  to  conduct 
that  occurred  30  or  40  years  ago.    And  how  will  the  contracting 
officer  decide  the  degree  to  which  costs  were  increased  "due  to 
contractor  delay  in  taking  action  after  discovery  of  the 
contamination"  --  especially  inasmuch  as  the  timing  and  nature  of 
cleanup  is  now  largely  controlled  by  the  regulatory  authorities?     The 
likely  result  of  all  of  this  will  be  arbitrary  disallowances,   in  the 
name  of  caution. 

The  Guidance  excludes  from  allowable  costs  any  amounts 
attributable  to  other  PRPs.     This  proposition  ignores  and  is  contrary 
to  "joint  and  several  liability"  under  Superfund,  which  makes  each 
contractor  PRP  at  a  site  responsible  for  ali  response  costs.     It  is 
simply  not  correct  to  characterize  some  of  these  costs  as  non- 
contractor  costs  because  they  might  be  recoverable  from  another 
party. 

The  Guidance  goes  on  to  say  that  if  amounts  attributable  to 
other  PRPs  cannot  be  collected  because  the  other  PRP  is  out  of 
business  or  bankrupt  (which  is  often  the  case),  they  are  unallowable 
bad  debts.  A  contribution  right  against  another  PRP  clearly  is  not  an 
"account  receivable,"  such  that  a  failed  recovery  can  constitute  a 
"bad  debt." 

The  unfairness  and  illogic  of  the  Guidance  provisions  on  other 
PRPs  is  pointed  up  in  a  succeeding  section  on  insurance  recovery. 
There,  the  DCAA  properly  recognizes  that  cleanup  costs  claimed 
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against  insurers  are  allowable,  subject  to  a  credit  to  the 
Government  for  insurance  recoveries  of  such  costs. 

Without  modifications  to  address  these  and  other  problems, 
the  Guidance,  like  the  draft  cost  principle,  has  the  potential  for 
directing  time,  energy  and  funds  into  meaningless  debate  and 
wasteful    litigation. 

VII.     Concluding  Observations 

We  believe  that  the  experience  of  Aerojet  and  its  government 
customers  at  Aerojet's  Sacramento  site  offer  a  constructive  guide 
to  the  policy  questions  your  committee  is  considering  today.    The 
salient  facts  are  as  follows: 

•  Aerojet  and  the  Government  are  jointly  responsible  for  cleanup 
at  the  Sacramento  site.     The  Government's  responsibility  is  both 
contractual,  as  a  buyer  of  Aerojet  products,  and  statutory,  as  a 
Superfund  responsible  party. 

•  The  Government's  contractual  responsibility  for  allowance  of 
cleanup  costs  in  contract  prices  depends,  in  part,  on  the 
reasonableness  of  Aerojet's  conduct  in  past  decades,  when  the 
pollution  was  occurring.     That  subject  was  exhaustively  examined 
by  the  contracting  officer  and  later,  by  a  government  trial  team, 
through  pre-trial  discovery  and  other  means.     In  end  result,  the 
Government  entered  into  a  partial  settlement  with  Aerojet. 

•  From  the  outset,  Aerojet  has  aggressively  pursued  an 
environmental  response  program,  without  support  or  participation 
from  the  Government  until  the  time  of  the  Stage  A  Settlement, 
eleven  years  after  discovery  of  the  groundwater  problem. 

•  Aerojet  has  been  equally  aggressive  in  pursuing  insurance 
recovery,  so  as  to  reduce  the  ultimate  costs  both  to  itself  and  to 
the  Government. 

•  Before  proceeding  to  trial  on  Aerojet's  current  contract 
claims,  the  Aerojet  and  Government  trial  teams  are  exploring  the 
more  constructive  course  of  negotiation  and  settlement. 
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Looking  toward  the  future,  here  is  one  more  salient  fact. 
Aerojet's  business,  like  that  of  most  defense  and  aerospace 
contractors,  is  in  a  state  of  upset  and  retrenchment.     Contractors 
like  Aerojet  will  risk  severe  fiscal  consequences  if  they  must 
continue  to  carry  the  Government's  share  of  cleanup  cost 
responsibility  year  after  year  on  what  is  essentially  an  unsecured 
loan  basis. 

Against  this  backdrop,  the  draft  FAR  principle  and,  to  a  lesser 
extent,  the  DCAA  Guidance,  are  attempting  to  place  Superfund 
response  costs  in  a  special  category  for  cost  allowability  purposes, 
such  that  the  contractor  will  have  to  run  an  administrative  obstacle 
course  before  including  those  costs  in  its  contract  prices.     This 
effort  proceeds  from  a  basic  misconception  of  the  nature  of 
Superfund  costs,  and  of  the  economic  realities  facing  any  business 
in  its  pricing  of  goods  and  services.     It  is  misdirected,  because  it 
encourages  disputes,  not  cost  effective  procurement  and 
environmental  cleanup.    There  are  huge  benefits  to  be  gained  if  the 
Government  and  its  contractors  pursue  a  more  cooperative, 
partnership  approach  to  cleanup  cost  responsibility  at  Superfund 
sites.    For  example: 

•  Avoidance  of  major  litigation  time  and  expense.    This  should  be 
right  in  line  with  President  Clinton's  expressed  desire  to  make 
the  Superfund  program  start  cleaning  up  the  environment,  instead 
of  paying  lawyers. 

•  Government  maintenance  of  a  still-needed  industrial  base  of 
defense  contractors,  who  are  already  coping  with  severe  budget 
cuts  and  recessionary  pressures.     Without  timely  government 
support  in  meeting  Superfund  cleanup  costs,  many  contractors 
may  be  forced  to  reduce  or  close  operations.    This  will  not  only 
cripple  government  procurement  offices  in  responding  to  national 
needs,  but  also  will  result  in  the  loss  of  more  jobs  and  increase 
re-training  demands  in  aerospace  and  other  impacted  industries. 

•  Assurance  that  contractors  will  continue  to  meet  their  cleanup 
responsibilities.    When  a  contractor  goes  under,  the  DoD  or  other 
buying  agency  may  be  left  with  sole  responsibility  for  the  cleanup 
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job,  if  it  is  the  remaining  Superfund  PRP  at  the  site.    At  best,  this 
will  mean  interruption  and  delay  of  remedial  work  in  progress, 
diversion  of  funds  from  that  work  to  legal  expense,  and  increased 
cost  to  the  taxpayers. 

•     Facilitating  and  expediting  site  remediation,  and  providing 
opportunities  for  the  contracting  community  and  the  Government 
to  join  technical  forces  in  seeking  and  implementing  the  most 
cost  effective  remedial  actions.     In  the  past  few  years,  Congress 
has  repeatedly  signaled  to  the  DoD  and  other  federal  agencies  that 
they  must  meet  their  environmental   responsibilities,   most 
recently  in  the  Federal  Facility  Compliance  Act  of  1992  and  the 
Community  Environmental  Response  Facilitation  Act  of  1992. 

The  ready-made,  equitable  vehicle  for  achieving  the  above 
benefits  is  the  contract  pricing  mechanism.     Basically,  allowance  of 
Superfund  response  costs  in  a  contractor's  overhead  pricing  keys  the 
Government's  participation  in  cleanup  to  Government  business  at  the 
site.     The  contractor  takes  the  risk  --  a  significant  one  in  these 
times  -  that  as  its  government  business  base  declines,  the 
contractor's  other  customers  and  the  contractor  itself  will  pay 
more,  and  the  Government  less. 

To  make  the  contract  pricing  vehicle  work,  we  must  put  aside 
the  search  for  historical  guilt  at  cleanup  sites.     We  must  accept  the 
fact  that  the  Government  and  its  contractors,  in  serving  defense, 
space  and  other  crucial  national  interests  in  years  past,  jointly  and 
unknowingly  created  the  contamination  problems  that  now  need 
fixing.    And  we  must  accept  the  fact  that  these  problems  can  only  be 
fixed  on  a  joint  basis.     It  is  time  to  move  out  of  the  adversarial 
arena  and  get  on  with  that  job. 

Thank  you. 
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A      EXPERIENCE: 

Aerojet  0—— I  Corporation  •  1984  to  Nml 

Vice  President,  Environmental 

Responsible  for  oversight  of  environmental  activities  at  all  Aerojet  divisions  nationwide.  Sets  environmental 
policy  and  direction.  Integrates  environmental  issues  in  all  business  functions  and  decisions,  including  strategic 
planning,  facility  acquisitions  and  divestitures,  marketing,  new  product  lines,  and  risk  management.  Ensures  overall 
Aerojet  compliance  with  all  environmental  requirements.  Compliance  program  includes  review  of  all  proposed  federal, 
state  and  local  environmental  legislation  and  subsequent  regulations,  and  participation  through  formal  comments, 
industry  groups  and  direct  contact  with  legislaiors/ regulatory  bodies.  Communicates  environmental  requirements  to  all 
divisions  as  well  as  provides  technical  support  on  specific  issues.  Emphasizes  strategic  planning  for  environmental 
requirements,  both  current  and  future.  Actively  pursues  waste  minim  ization/reduction  efforts  and  life -cycle  analyses. 
Oversees  program  to  assess  all  Aerojet  facilities  on  regular  basis.  Routinely  interacts  with  internal  and  external 
audiences;  communicates  environmental  concerns,  efforts  and  successes. 

Manager,  Settlement  Implementation 

As  Manager,  Settlement  Implementation,  negotiated  and  subsequently  implemented  all  requirements  under  a 
Partial  Consent  Decree  with  federal  and  state  government  agencies  for  investigation  of  the  8 ,500- acre  Sacramento  site. 
Requirements  include  Remedial  Investigation/Feasibility  Study  (RI/FS)  activities  and  documentation,  monitoring  and 
notification,  interface  with  government  agencies,  and  strategic  planning.  Also  managed  activities  related  to  another 
Aerojet  site  identified  by  regulatory  agencies  as  potentially  having  contributed  chemicals  to  a  ground  water  basin. 

Previous  responsibilities  have  included  coordination  and  development  of  ground  water  and  soil  remedial 
technologies,  toxicological  reviews,  analysis  of  anticipated  or  proposed  statutes/regulations,  and  participation  in 
industry  groups,  hearings,  etc.  on  environmental  issues  of  concern. 

Jacobs  Engineering  Group,  Inc.  - 1979  to  1984 

Senior  Environmental  Scientist,  Energy  and  Environmental  Systems 

Conducted  toxicological,  ecological,  and  air  and  water  quality  assessments.  Specific  activities  included: 
evaluation  of  potentially  carcinogenic  pesticides  under  RPAR  review  by  EPA;  hazard  assessment  of  high-temperature 
fluids  used  in  DOE  solar  thermal  energy  systems;  assessment  of  health  and  toxicological  effects  of  a  proposed  hazardous 
waste  incineration  facility,  and  identification  of  process  waste  streams  of  electrical  and  electronic  component  industries 
and  subsequent  development  of  discharge  regulations. 

University  of  California,  Los  Angeles  •  1977  to  1979 

Research  Assistant,  Department  of  Environmental  Science  and  Engineering 

Activities  included:  analysis  of  legal,  economic,  public  health,  and  administrative  barriers  to  waste  water  reuse; 
analysis  of  the  ecological  and  institutional  factors  in  coastal  siting  of  power  plants,  with  particular  emphasis  on  the  fate 
of  coal  wastes  following  ocean  disposal. 

Southwest  Loo  Angeles  Junior  College  •  1976 

Instructor 

Taught  lecture  and  laboratory  course  in  general  science. 


EDUCATION: 

Certificate,  Executive  Program,  University  of  California,  Davis  - 1989 

Diinv.,  Environmental  Science  and  Engineering,  University  of  California,  Los  Angeles  - 1981 

MS.,  Marine  Biology,  Dalhousie  University,  Halifax,  Nova  Scotia,  Canada  - 1975 

BA.,  Biological  Sciences,  University  of  California  at  Berkeley  -  1973 
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ACTIVITIES  AND  ASSOCIATIONS: 

Member,  National  Association  of  Environmenul  Professionals 

Editorial  Board,  The  Environmental  Professional  - 1987-1989 

City  of  Sacramento  Toxic  Substances  Commission  - 1986-1988 

Sacramento  Environmental  Commission  -  1988-1991 

Board  of  Directors,  League  of  Women  Voters  of  Sacramento  -  1989  to  present 

Toxics  Consultant,  League  of  Women  Voters  of  Sacramento  -  1988-1989 

Member,  Advisory  Committer  on  AB  3777  (Risk  Management  Prevention  Programs) 

Board  of  Directors,  American  Lung  Association  of  Sacramento-Emigrant  Trails  -  1992  to  present 

Board  of  Directors,  Sacramento  Metropolitan  Chamber  of  Commerce  - 1992  to  present 

Board  of  Directors,  Air  and  Waste  Management  Association  -  1991  to  present 

Steering  Committee,  Cleaner  Air  Partnership  - 1991  to  present 

Who's  Who  of  American  Women,  18th  Edition 

YWCA  Outstanding  Woman  of  the  Year  (Sciences)  Award  - 1992 


SELECTED  PUBLICATIONS/PRESENTATIONS: 

Phinney,  S.  L.,  "Aerojet's  Waste  Reduction  Successes",  Business  for  the  Environment  Conference,  Sacra- 
mento, C  A,  1993. 

Phinney,  S .  L.,  'Company  Worker  Trip  Reduction  Programs  Under  the  Clean  Air  Act  Amendments" .  MAPI 
Hazardous  Materials  Management  Council,  Washington,  D.C.,  1993. 

Phinney,  S.  L.,  Moderator  -  The  Clean  Air  Act,  A  Public  Forum,  Sacramento,  CA,  1993. 

Phinney,  S.  L. ,  Plenary  Session  Chairperson  and  Speaker.  "Business  and  the  Environment:  Must  You 
Sacrifice  One  For  The  Other?".  National  Association  of  Environmental  Professionals  Conference, 
Seattle,  WA,  1992. 

Phinney,  S.L.  "Facing  the  Challenge:  The  New  California  EPA".  HazMat  Northern  California 
Conference,  San  Jose,  CA,  1992. 

Phinney,  S.L.  "Understanding  the  Client  Perspective".  Environmental  Business  Conference,  Pasadena, 
CA,  1991. 

Phinney,  S.  L.   Panelist  -  Women  of  Science:  Secrets  of  Success.  Workshop,  AAAS  Annual  Meeting, 
Washington  D.C,  1991. 

Phinney,  S.  L.  Keynote  Address,  ADPA  International  Symposium  on  Compatibility  and  Processing, 
San  Diego,  CA  1991. 

Phinney,  S  L.  Keynote  Address,  Women  in  Science  and  Technology  Conference,  Jackson,  MS,  1991. 

Phinney.  Si..  Guest  Speaker,  Sacramento  County  Bar  Association,  Environmental  Law  Section, 
Sacramento,  CA  1991. 

Phinney,  S.  L.  "PRP  Response  to  RI/FS  Activities."  Lecture  Presented  to  U.C.  Davis  Extension  Course, 
January,  1991. 

Phinney,  S.  L.  "Managing  CEP.CLA  Compliance  from  the  Corporate  Perspective.''  Hazardous  Materials 
Management  Conference/West,  Long  Beach,  CA,  1989. 

Phinney,  S.  L.  and  C.  A.  Fegan.  "Identifying  a  Feasible,  Effective  Treatment  Method  for  an  Unusual 
Chemical  of  Concerts."  Proceedings,  American  Defense  Preparedness  Association  16th  Environmental 
Symposium,  New  Orleans,  LA,  1988. 
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SELECTED  PUBLICATIONS/PRESENTATIONS,  Cont. 

Phimey,  S.  L.  "A  Proactive  Superfund  Cleanup  by  Industry."  Proceedings  of  the  4th  Annual  Hazardous 
Materials  Management  Conference/West,  Long  Beach,  CA  1988. 

Thompson,  C.  H..  S.  L.  Phinney  and  F.  R.  McLaren.  "Aerojet:  A  Regional  Site  Program  -  Problem 
Definition. "  Proceedings  of  the  Hazardous  Waste  and  Environmental  Emergencies  Conference, 
Cincinnati,  OH  1985. 

Kahane,  S.  W. .  S.  L.  Phinney  and  A.  Wright.  The  Tightening  Environmental  Regulatory  Climate  for 
Hazardous  Waste  Management  -  Current  Mandates  and  Future  Directions  for  Industrial  Compliance." 
Proceedings  of  the  1984  AlChE  Summer  National  Meeting,  Philadelphia,  PA.  1984. 

Bachrach,  A.,  D.  M.  Morycz,  S.  L.  Phinney  and  S.  W.  Kahane.  "Regulation  and  Offshore  Oil  and  Gas 
Facilities."  In:  Emerging  Energy/Environmental  Trends  and  the  Engineer.  Eds.  R.  D.  Neureld  and  R.  W. 
Goodwins,  1983. 

Lindberg,  R  G.,  S.  L.  Phinney,  J.  Daniels  and  J.  Hastings  (eds).  "Environmental  Assessment  of  the  U.S. 
Department  of  Energy's  Solar  Thermal  Technology  Program."  Prepared  for  the  U.S.  Department  of  Energy, 
June,  1982. 

Kahane,  S.  W.,  S.  L.  Phinney,  J.  A.  Hill  and  R.  C.  Sklarew.  "Key  Considerations  in  Assessing  the  Air 
Impacts  of  Projected  Outer  Continental  Shelf  Oil  and  Gas  Development,"  presented  at  the  74th  Annual  Air 
Pollution  Control  Association  Meeting,  Philadelphia,  PA,  1981. 

Phinney,  S.L.  'The  U.S.  Environmental  Protection  Agency's  Pesticide  Registration  Program:  A  Case 
Study  -  Ctuoramben."  Doctoral  Dissertation,  Environmental  Science  and  Engineering  Program,  University 
of  California,  Los  Angeles,  CA,  1981. 

Phinney,  S.  L.  (contributing  author)  et  al.  "Institutional  Barriers  to  Wastewater  Reuse  in  Southern  California. 
Environmental  Science  and  Engineering  report  prepared  for  the  Office  of  Water  Research  and  Technology, 
U.S.  Department  of  the  Interior,  1979. 

Phinney,  S.L.  "Area-Restricted  Feeding  in  American  Plaice."  Masters  Thesis.  Dalhousie  University, 
Halifax,  Nova  Scotia,  Canada,  1975. 
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AMBUCAN  BAR  ASSOCIATION     Section  of  Public  Contract  law 

Writer's  Addrcw  and  Tctephane 

1001  Pennsylvania  Avenue,  NW 

Roam  1100 

Washington,  DC  20004-2595 

August  24,  1992 


Ms.  Eleanor  R.  Spec tor 
Director  of  Defense  Procurement 
Department  of  Defense 
The  Pentagon  -  Room  3E144 
Washington,  DC  20301 

Ret  Environmental  Cost  Principle 

Dear  Eleanor t 

As  Chair  of  the  ABA  Section  of  Public  Contract  Law, 
I  am  pleased  to  enclose  for  your  consideration  a  copy  of 
the  comments  filed  today  with  the  DAR  and  CAAC  Councils 
with  respect  to  the  proposed  cost  principle  on 
environmental  costs. 

This  subject  has  been  the  source  of  much  discussion 
and  debate  within  and  outside  the  government  among 
lawyers,  policy  analysts,  and  contracting 
representatives.   In  light  of  the  potential  adverse 
legal  implications  for  the  public,  the  government,  and 
the  contracting  community,  the  Section  is  talcing  the 
unusual  step  of  submitting  comments  prior  to  publication 
in  the  hope  that  the  detailed  legal  analysis  will  lead 
to  further  discussion  among  the  interested  parties 
during  the  moratorium. 

The  Section  would  be  pleased  to  meet  with  you  and 
your  staff  at  your  convenience  to  review  the  issues 
raised  in  these  comments .  Thank  you  in  advance  for  your 
cons  ideration . 

Sincerely, 


1 


»"Pu<   |.tr\ICNta*  ii*i>-i' 


Karen  Hastie  Williams 
Chair 


Enclosure 

cc:  Officers  and  Council  Members 
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AMERICAN  BAK  ASSOCIATION     Section  of  Public  Contract  Law 

Wrier- 1  Addrto  jnd  Ttfephone 

1001  Pennsylvania  Ave.,  n.h. 
Washington,  D.C.   20004 

(202)    624-2680 
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Col.  Nancy  L.  Ladd,  Director 

Defense  Acquisition  Regulations  System 

Attnt   IMD  3D139 

OOSD  (A) 

3062  Defense  Pentagon 

Washington,  D.C.   30301-3062 

Mr.  Albert  Vicchiolla,  Chairman 
Civilian  Agency  Acquisition  Council 
18th  6  F  St.,  H.W.,  ROOM  4037 
Washington,  D.C.   2040S 

Ret   Draft  Environmental  Cost  Principle 
CAAC  Case  90-101.  PAR  Casa  91-56 

Dear  Col.  Ladd  and  Mr.  Vicchiolla t 

The  Public  Contract  Law  Section  (the  'Section")  of  the 
American  Bar  Association  (the  'Association')  submits  the 
following  comments  on  the  draft  environmental  cost  principle 
referenced  above.    The  views  expressed  herein  are  presented 
on  behalf  of  the  Section  pursuant  to  special  authority 
extended  by  the  Association's  Board  of  Governors  to  comment 
on  procurement  regulations.  We  submit  these  comments  in 
advance  of  a  notice  of  proposed  rule-making  because  of  the 


TT 


All  references  are  to  the  draft  rule  as  published 
in  BHA's  Federal  Contracts  Report;.  May  4,  1992,  57 
FCR  692  (Attachment  A  hereto) . 


,  -  On  MANACfl 
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great  Importance  of  this  issue,  and  the  substantial  adverse  effect 
the  draft  cost  principle  would  have  on  the  contracting  community, 
as  well  as  on  the  public  demand  for  environmental  responsibility 
froa  both  public  and  corporate  entities. 

These  comments  received  extensive  consideration  by  the 
Section's  Environmental  Committee,  as  well  as  its  Accounting  and 
Cost  and  Pricing  Committee.    The  comments  were  approved  by  the 


Section  council  at  its  annual  meeting  on  August  8,  1992.   The 
views  expressed  below  are  those  of  the  Section  and  have  not  been 
approved  by  the  House  of  Delegates  or  the  Board  of  Governors  of 
the  Association. 


I.    SUMMARY  OF  THE  SECTION'S  COMMENTS 

In  the  Section's  view,  there  are  several  important  reasons 
that  the  draft  cost  principle  should  be  reconsidered  before 
issuance  as  a  proposed  rule.   First,  treatment  of  environmental 
■damage  costs*  as  presumptively  unallowable  conflicts  with  the 
existing  framework  in  the  FAR  for  determining  cost  allowability. 
Today,  environmental  clean-up  costs  are  incurred  throughout 


2/ 


The  Section  members  include  a  broad  cross-section  from  the 
public  and  private  sectors,  including  private  practice, 
corporations,  and  government  agencies.  While  some  individual 
lawyers  who  participated  in  the  development  of  these  comments 
may  represent  corporate  or  government  clients  on 
environmental  cost  issues,  the  final  comments  represent  the 
consensus  of  all  participating  Section  members  on  key  legal 
issues . 
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industry  and  by  government  agencies  in  connection  with  activities 
that  were  commonly  conducted  for  decades.   In  performing 
environmental  clean-up  work,  contractors  are  fulfilling  their 
responsibilities  under  law  and  to  the  community  at  large.  Thus, 
absent  any  indication  of  unlawful  or  improper  conduct  by  the 
contractor,  remediation  costs  should  be  recognized  as  ordinary  and 
necessary  business  expenses  in  the  pricing  of  government 
contracts . 

A  presumption  of  unallowability  is  also  inconsistent  with  the 
legal  bases  on  which  environmental  remediation  liabilities  are 
imposed,  and  would  undermine  important  public  policies  relative  to 
the  environment.   In  the  majority  of  cases,  contractors  incur 
clean-up  costs  under  strict  liability  statutes  that  permit  no 
defenses  based  on  the  propriety  of  the  contractor's  conduct  at  the 
time  the  wastes  were  discharged.  Since  the  liability  is  imposed 
without  regard  to  fault,  it  is  wrong  to  presume  such  costs  are  the 
result  of  improper  conduct  by  the  contractor. 

In  addition,  the  rule  in  its  present  form  would  be 
impractical  to  administer.  The  rule  would  require  contracting 
officers  to  make  difficult  determinations  of  the  contractor's 
compliance  with  environmental  laws  and  applicable  industry 
standards.  Such  determinations  are  likely  to  be  unpredictable  and 
arbitrary  because  they  lie  outside  contracting  officers' 
expertise.  The  Section  urges  a  more  objective  standard.  No 
recommend  that  the  rule  be  changed  to  require  a  showing  that  an 

administrative  or  judicial  tribunal  has  determined  that  the 

f 
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contractor  has  violated  a  fault-based  environmental  law  before  the 
costs  will  be  presumed  to  be  unallowable.  The  cost  principle  also 
should  expressly  recognize  that  liability  under  CERCLA  and  other 
strict- liability  environmental  laws  does  not  constitute  a 
"violation"  of  law.   The  Section  does  not  believe  that  a  sound 
policy  reason  exists  to  presumptively  disallow  environmental  costs 
when  they  do  not  necessarily  result  from  any  fault  on  the  part  of 
the  contractor. 

The  Section  acknowledges  the  policy  reasons  behind  the  four 
criteria  contained  in  paragraph  (c)  of  the  draft  rule,  which  would 
enable  contractors  to  overcome  the  presumption  of  unallowability 
for  clean-up  costs.  These  factors,  however,  are  more  pertinent  to 
determining  the  Government's  share  of  such  costs  under 
environmental  clean-up  laws.   A  principle  for  contract  cost 
allowability  is  not  the  proper  vehicle  for  resolving  the  difficult 
issues  of  the  Government's  liability  under  environmental  laws. 

In  excluding,  by  definition,  environmental  costs  that  result 
from  liabilities  to  third  parties,  the  draft  principle  could 
jeopardize  potential  cost  recovery  from  non-governmental  sources, 
such  as  insurance.  It  is  possible  this  provision  was  intended  to 
remove  costs  arising  from  third-party  liabilities  from  the  scope 
of  this  rule.  But  unless  this  provision  is  clarified,  it  will 
impede  contractors'  efforts  in  recovering  the  costs  under  common 
liability  insurance  policies.  This  would  not  benefit  either  the 
Government  or  contractors.  Moreover,  this  provision  is 
unnecessary  since  under  the  "Credits"  cost  principle  already 


81 


Col.  Nancy  L.  Ladd 
Mr.  Albert  Vlcchlolla 
Auguat  24,  1992 

Pago  4 

contained  In  the  FAR,  the  Government  would  receive  the  benefit  of 
any  insurance  recovery  for  costs  It  haa  recognised  on  government 
contracts . 

The  draft  cost  principle  would  unfairly  penalise  contractors 
that  are  required  to  remediate  conditions  that  they  themselves  did 
not  cause.  Costs  Incurred  In  such  circumstances  should  not  be 
subject  to  the  same  allowability  requirementa  because  evidence 
relating  to  the  creation  of  such  conditions  and  allocation  of 
fault  cannot  feasibly  be  obtained  In  most  circumstances.  Nor  Is 
such  evidence  relevant  to  determining  the  allowability  of  costs 
under  current  contracts. 

The  Section  recognizes  that  the  Government  seeks  to  avoid  the 
possibility  that  clean-up  costs  that  would  be  unallowable  If 
Incurred  by  the  party  that  caused  the  contamination,  nevertheless, 
would  be  allowable  If  Incurred  by  a  subsequent  owner  of  the 
contaminated  property.  We  believe,  however,  that  any  potential 
harm  to  the  Government  In  this  situation  Is  mitigated  by  the 
requirement  In  the  draft  rule  that  the  contractor  seek  recovery 
from  other  parties  that  caused  the  conditions  requiring 
remediation.  Any  such  recovery  would  reduce  the  costs  allocated 
to  government  contracts. 

For  the  foregoing  reasons,  the  Section  strongly  urges  the  FAR 
Council  to  reconsider  and  withhold  the  current  draft  cost 
principle  from  Issuance  as  a  proposed  rule.  Given  the  nature  of 
environmental  remediation  costs,  there  should  be  a  compelling 
public  policy  and  well-articulated  rationale  before  a  cost 
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principle  is  proposed  that  would  restrict  the  allowability  of 
these  costs.   No  such  policy  or  rationale  has  been  demonstrated, 
however.   In  short,  the  need  for  a  separate  cost  principle  has  not 
been  established.   If  the  Government  believes  a  cost  principle  is 
necessary,  the  proposed  rule  must,  at  a  minimum,  conform  to 
established  public  policy  with  respect  to  environmental  costs  and 
the  FAR  framework  governing  cost  allowability. 

II.   -ENVIRONMENTAL  DAMAGE  COSTS'  SHOULD  NOT  BE 

PRESUMPTIVELY  UNALLOWABLE 

The  draft  rule  divides  environmental  costs  into  two 
categories:  (1)  costs  incurred  for  the  "primary  purpose"  of 
preventing  environmental  damage,  properly  disposing  of  waste  or 
complying  with  environmental  protection  requirements;  and  (2) 
those  incurred  in  "correcting  environmental  damage."  The  rule 
would  make  costs  in  the  first  category  allowable,  except  when  they 
result  from  a  violation  of  law,  regulation,  or  a  compliance 
agreement  (paragraph  (b)).  Costs  in  the  second  category  would  be 
unallowable,  unless  the  contractor  can  demonstrate  that  four 
criteria  enumerated  in  paragraph  (c)  have  been  satisfied. 


The  Section  agrees  that  "compliance  costs"  should  be 
presumptively  allowable.  But  treating  the  allowability 
environmental  remediation  costs  in  the  opposite  manner  is 


As  a  threshold  matter,  the  Section  notes  that  the  draft  rule 
would  apply  to  all  contracts  subject  to  the  cost  principles 
contained  in  FAR  subpart  31.2.  This  would  exclude,  however, 
Management  &  Operating  contracts  issued  by  the  Department  of 
Energy,  which  are  governed  by  their  own  set  of  cost 
allowability  rules.  Sfifi  DEAR  790.3100  §£  sea.    r 
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unjustified  as  a  matter  of  policy  and  Is  Inconsistent  with  the 
established  framework  of  both  environmental  and  procurement  law, 
as  demonstrated  below. 

A.   Environmental  Clean-up  Costs  Meet  the 
General  Teat  of  Allowability 

The  draft  rule  would  make  a  large  category  of  environmental 
costs  presumptively  unallowable.  Contrary  to  this  presumption, 
environmental  clean-up  costs  generally  should  be  considered 
reasonable,  allowable  and  necessary  business  expenses  In  the 
pricing  of  government  contracts. 

Reasonableness  Is  generally  defined  In  FAR  31. 201-3 (a), 
as  follows t 

A  cost  Is  reasonable  If,  In  Its  nature 
and  amount,  It  does  not  exceed  that  which 
would  be  Incurred  by  a  prudent  person  In 
.  the  conduct  of  competitive  business. 

As  a  general  matter.  It  Is  prudent  for  a  contractor  to  Investigate 

and,  If  necessary,  remediate  releases  of  hasardous  substances  from 

the  contractor's  facility.  When  such  work  is  conducted  in 

response  to  the  demands  of  regulatory  agencies,  the  contractor  is 

simply  complying  with  the  law.  Compliance  with  legal  requirements 

is  one  of  the  specific  factors  listed  in  the  FAR  for  evaluating 

the  reasonableness  of  a  particular  cost.  FAR  31.201-3(b) (2) . 

Another  factor  specifically  identified  in  the  reasonableness 

regulation  is  the  contractor's  responsibilities  to  the  Government, 

its  employees  and  the  public  at  large.  FAR  31. 201-3 (b)  (3)) . 
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Investigation  and  remediation  of  conditions  that  may  pose 
potential  hazards  to  the  public  health  or  the  environment  fall 
squarely  within  these  responsibilities.   In  this  sense, 
environmental  clean-up  work  can  properly  be  viewed  as  the  price  of 
maintaining  responsible  corporate  citizenship  in  the  community. 
Sfifi  Lockheed  Aircraft  Corp.  v.  U.S..  375  F.2d  786  (Ct.  CI.  1967). 

Over  the  last  decade,  environmental  clean-up  costs  have 
arisen  at  thousands  of  sites  that  are  owned  and/or  operated  by 
commercial  contractors,  municipalities,  federal  agencies,  as  well 
as  government  contractors.   The  costs  have  been  incurred  under 
statutes  specifically  directed  at  environmental  clean-up,  such  as 
the  Comprehensive  Environmental  Response  Compensation  and 
Liability  Act  of  1980,  as  amended,  42  U.S.C.  SS  9601,  at  seq. 
( "CERCLA" ) ,  and  under  various  environmental  permitting  statutes , 
such  as  the  corrective  action  requirements  of  the  Resource 
Conservation  and  Recovery  Act,  42  U.S.C.  SS  6901  at  seq.  Thus, 
environmental  remediation  costs  have  become  generally  recognized 
as  "ordinary  and  necessary"  for  the  conduct  of  contractors' 
business.   S§a  PAR  31.201-3(b) (1) .4/ 

In  this  context,  it  becomes  clear  that  the  presumption  of 
unallowability  contained  in  the  draft  rule  is  inconsistent  with 
the  actual  nature  of  the  costs.   In  order  to  be  consistent,  an 
environmental  cost  principle  must  be  based  on  the  recognition  that 


In  some  circumstances,  these  costs  arise  from  liabilities  to 
third  parties  that  may  be  covered  by  insurance.  The 
possibility  of  insurance  coverage  does  not,  however,  change 
the  allowability  of  the  cost.  See  Section  IV  below. 
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remediation  coats  generally  arise  in  the  ordinary  course  of 
business  throughout  the  national  economy  —  including  the 


governmental  procurement  arena  —  and,  as  such,  are  reasonably 

i  incurred  costs  in  the  vast  majority  of  cases . 

Finally,  treating  environmental  clean-up  costs  as  unallowable 
would  place  government  contractors  on  a  completely  different 

:  footing  than  other  companies,  even  those  whose  prices  are 

f regulated.   For  example,  public  utilities  generally  are  permitted 
to  include  environmental  compliance  and  clean-up  costs  in 

| establishing  their  rates.  Commercial  companies  certainly  include 
all  their  environmental  costs  when  establishing  the  prices  of 
their  goods  and  services,  as  well.  There  is  no  justifiable  reason 

,  for  imposing  a  general  rule  that  would  presume  government 

I  contractors  cannot  do  the  same. 

The  margin  on  government  contracts  is  rarely,  if  ever, 
sufficient  to  provide  an  adequate  source  of  funding  for 
environmental  clean-up  costs.  Considering  the  enormity  of  these 
costs,  the  already  precarious  financial  position  of  many 
contractors  will  be  worsened  severely  if  environmental  clean-up 
costs  are  presumptively  disallowed  as  a  matter  of  policy.  This 
policy  could  have  a  serious  adverse  effect  on  contractors'  ability 
to  obtain  financing  inasmuch  as  financial  institutions  will  view 
the  costs  as  an  unrecovered  substantial  liability  on  contractors' 
balance  sheets.   It  is  not  feasible  or  fair  for  one  category  of 


Costs  arising  from  improper  or  unlawful  conduct  would  not  be 
reasonably  incurred,  as  discussed  below. 
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Industry  to  shoulder  the  entire  cost  of  addressing  the  affects  of 
activities  that  benefited  all  parties  to  the  contracts  when  they 
were  performed  many  years  ago. 

B.  The  Draft  Rule  Also  Conflicts  with  the 
Existing  Framework  for  Determining  the 
Allowability  of.  Coitf 

FAR  31. 201-3 (a)  requires  the  contractor  to  prove  the 
reasonableness  of  a  cost  only  if  the  contracting  officer  has  first 
determined  the  cost  may  be  unallowable  after  reviewing  the 
particular  factual  circumstances  in  each  case.  Contrary  to  this 
provision,  the  proposed  rule  presumptively  classifies 
environmental  damage  costs  as  unallowable,  and  requires  the 
contractor  to  affirmatively  demonstrate  their  allowability  without 
any  evaluation  of  the  costs  by  the  Government  in  the  first 
instance.  Given  the  strict  liability  basis  from  which 
environmental  clean-up  costs  arise  in  most  cases  (see  Section  II. I 
below),  this  departure  from  the  FAR  is  unwarranted. 

C.  Determinations  of  Environmental  Law  Violations 
by  Contracting  Officers  Would  Be  Impractical 

ta  ftdsUniiAai 

The  presumption  of  unallowability  will  mean  that 

contractors'  compliance  with  then-accepted  relevant  standard 

industry  practices,  and  then-existing  environmental  laws, 

regulations,  permits  and  compliance  agreements  will  be  examined  in 

virtually  every  case,  as  contractors  seek  to  recover  the  costs  on 

their  government  contracts.  Consequently,  contracting  officers, 

f 
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followed  by  board*  of  contract  appeals  and  the  Claims  Court,  will 
be  required  to  render  opinions  on  a  wide  range  of  complex  and 
esoteric  federal,   state,   and  local  environmental  and  property  law 
requirements,  as  well  as  on  standard  industry  practices.     Thus, 
procurement  decisionmakers  will  have  to  become  expert  in  the 
history  of  environmental  requirements  and  acceptable  industry 
practices . 

This  is  precisely  the  morass  Congress  sought  to  avoid  by 
applying  strict,   joint,   and  several  liability  to  most  clean-up 
actions.      It  would  be  ill-advised  to  require  procurement  officials 
to  conduct  this  analysis   in  each  case,   an  undertaking  which  the 
environmental  regulators  deliberately  avoided.      If  clean-up  costs 
are  presumed  to  be  unallowable,   the  result  will  certainly  be 
increased  litigation  of  issues  well  beyond  the   (already  broad) 
scope  of  procurement  law. 

The  draft  rule  would  allow  contractors  to  overcome  the 
presumption  of  unallowability  only  if  the  four  criteria  set  forth 
in  subparagraph  (c)  of  the  draft  rule  axe  satisfied.     These 
factors  axe  not  necessarily  appropriate  for  determining  the 
allowability  of  costs  in  pricing  government  contracts.     Most  of 
the  criteria  in  the  proposed  rule  ax*  factors  that  would  be 
reviewed  in  assessing  the  relative  shares  of  responsibility  under 
CERCLA  between  "responsible  parties*  that  had  some  form  of 
contractual  relationship  connected  with  the  site.     For  example, 
subparagraph  (c)(1)   requires  the  contractor  to  demonstrate  that  it 
was  performing  a  government  contract  at  the  time  the  conditions 
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requiring  remediation  vara  corractad  and  that  parfornanc*  of  that 
contract  contributed  to  thos*  conditions.  This  is  tho  typa  of 
factual  inquiry  undertaken  by  courts  in  determining  CERCLA 
liability  among  "PRPS . '      Sfift  U.S.  V.  Acato  Agricultural  Chemical 
Corp..  872  P. 2d  1373  (8th  Cir.  1989);  PJE  Corn,  v.  P.  s. 
Department  of  B— MBHL  786  P.  Supp.  471  (B.D.Pa.  1992). 

Thus,  it  appears  the  draft  rule  mixes  CERCLA  allocation 
issues  into  the  determination  of  allowable  costs.  This  confuses 
two  essentially  different  concepts.  Liability  under  CERCLA  is 
joint  and  several!   those  made  liable  under  the  statute  are 
responsible  for  direct  payment  of,  or  direct  contribution  to,  the 
costs  of  environmental  investigation  and  remediation  actions. 
Such  liability  has  nothing  whatever  to  do  with  contract  cost 
allowability,  however.   Cost  allowability  simply  determines  the 
cost  elements  the  contractor  may  include  in  establishing  its  price 
for  a  government  contract.    In  effect,  the  Government  has  sought 
to  restrict  the  extent  of  its  liability  under  environmental  laws 
by  drafting  a  cost  principle  that  Imposes  a  presumption  of 
unallowability  and  requires  contractors  to  satisfy  selective 
criteria  in  order  to  overcome  that  presumption.  There  is  no  sound 
basis  in  procurement  law  or  policy  for  this  approach. 


Por  example,  when  the  Government  pays  the  price  of  a  fixed- 
price  contract,  the  contractor  is  not  paid  for  any  particular 
costs  that  are  incurred  in  the  course  of  performance, 
including  environmental  compliance  or  clean-up  costs.  The 
contractor  will  not  recover  the  cost  if  it  exceeds  the 
ceiling  in  a  fixed-price  contract.  ' 
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D.   Treating  Environmental  Damage  Coats  as  Pre- 
sumptively Unallowable  would  be  Inconsistent 
with  Other  Important  Governmental  Policies  in 
the  Environmental  and  Procurement  Arenaa 

Presumptively  disallowing  clean-up  costs  would  conflict  with 
the  Administration's  policy  to  encourage  prompt  and  responsive 
remediation  actions  by  contractors  in  the  context  of  a  cooperative 
relationship  between  the  Government  and  its  suppliers.   In 
explaining  why  she  withdrew  a  previous  version  of  the  draft 
environmental  cost  principle,  Deputy  Assistant  Secretary  of 
Defense  Eleanor  Specter  stated  as  follows i 

...  I  do  not  believe  it  is  fair  to  require 
contractors  to  absorb  the  costs  of 
environmental  clean-up  if  the  performance  of 
government  contracts  contributed  to  the 
pollution  and  if  the  contractor  complied  with 
environmental  laws  and  regulations.   Second,  I 
do  not  believe  disallowing  such  costs  would  be 
consistent  with  this  Administration's  position 
on  environmental  issues. 

Spec  tor  January  18,  1991  letter  to  Stuart  Evans,  then  NASA's 
Assistant  Administrator  for  Procurement  (Attachment  B) .  This 
reasoning  is  equally  applicable  to  the  current  draft  rule. 

A  sound  policy  reason  must  exist  for  the  Government  to 
disallow  ordinary  and  necessary  costs  of  operating  a  business. 
Given  the  absence  of  a  sound  policy  reason,  there  have  been  some 
indications  that  the  draft  rule  is  motivated  by  budgetary 
concerns.  That  is  a  shortsighted  and  inappropriate  reason  for 
promulgating  a  cost  allowability  rule.  A  public  policy  decision 
regarding  the  allowability  of  an  Important  cost  category  should 
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not  bo  based  on  immediate  budgetary  considerations,  sinco  a  now 
cost  principle  will  apply  uniformly  to  largo  and  snail  contractors 
for  an  indefinite  period  of  time. 

On  a  practical  level,  application  of  a  presumptive 
unallowablllty  rule  will  likely  result  In  the  automatic 
questioning  or  disallowance  of  such  costs  by  government  auditors 
in  the  vast  majority  of  cases.   The  costs  would  then  become  a 
subject  for  discussion  in  numerous  contract  negotiations.  Thus, 
the  determination  of  final  costs  on  cost-type  contracts  will  be 
difficult  to  achieve;  the  establishment  of  forward  pricing  rates 
and  final  indirect  cost  rates  will  likely  be  hindered  as  well.   In 
those  Instances  where  the  issue  is  not  resolved  readily,  the 
contractor  will  have  to  reserve  its  right  to  seek  an  adjustment  of 
the  contract  price  should  it  subsequently  establish  the 
allowability  of  the  costs.  This  would  create  serious  funding 
problems  for  the  Government,  and  would  undermine  the  stated 
purpose  of  the  cost  principle  to  create  a  greater  degree  of 
certainty  for  this  important  cost  category. 

Moreover,  to  the  extent  that  cost  recovery  is  uncertain, 
contractors  will  be  impeded  in  their  efforts  to  plan  and  conduct 
remediation  actions.  Further,  if  environmental  damage  costs  are 
disallowed  for  direct  or  indirect  allocation  to  government 
contracts,  contractors  will  necessarily  have  to  rely  on  other 
avenues  of  cost  recovery,  principally,  direct  contribution  actions 
against  the  United  States  under  CBRCZA.  See,  e.g. .  rye,  Corp.  yt 
U.  S.  Deot.  of  Commerce.  786  P.  Supp.  471  (E.D.Pa.  199»  . 
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(Government  may  be  liable  as  an  "operator"  due  to  Its  contracting 
activities  at  the  site.)   This  will  cause  an  Increase  In  such 
litigation  against  the  Government,  an  effect  which  any  new 
regulation  should  seek  to  avoid. 

E.   Liability  For  Environmental  Clean-Dp  Does  Not 
Mean  Improper  Conduct  Has  Occurred 

In  making  all  environmental  restoration  costs  presumptively 
unallowable,  the  proposed  rule  appears  to  presume  that  such  costs 
are  the  result  of  prior  Improper  conduct  by  the  contractor  in 
handling  or  disposing  of  the  substances  and  materials  that  now 
must  be  remediated,  and  places  on  the  contractor  the  obligation  to 
overcome  that  presumption.  This  approach  is  fundamentally 
mistaken. 

In  the  vast  majority  of  cases,  contractors  are  incurring 
liability  to  investigate  and  remediate  conditions  in  the 
environment  under  statutes  that  Impose  strict  liability  for 
addressing  such  conditions.  See.  B-246822.2,  letter  dated  February 
3,  1992  from  James  F.  Hinchman,  General  Counsel,  General 
Accounting  Office,  to  Honorable  John  Conyers  (Attachment  C) . 
CF.RCLA,  for  example,  and  its  state  counterparts,  impose  liability 
on  persons  with  specified  connections  with  the  property  or 
materials  to  be  remediated,  without  regard  to  fault.  See.  D.S.  v. 
Moore.  698  F.Supp.  622  (B.D.Va.  1988).  As  one  court  recently 
stated t 


It  is  well-established  in  this  Circuit  , 
that  CERCLA  sets  forth  a  strict  liability 
scheme.  Monsanto .  858  P. 2d  at  167. 
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Thus,  defenses  which  would  be  relevant  to 
a  negligence  standard  —  foreseeablllty, 
contributory  or  comparative  negligence, 
due  care  —  are  Irrelevant  In  determining 
cercla  liability  (citations  omitted) . 

U.S.  v.  Falrchlld  Industries.  Inc..  766  P.  Supp.  405,  410  (D.  Md. 
1991). 

One  of  the  main  purposes  of  environmental  clean-up  laws  Is  to 
provide  an  efficient  regulatory  mechanism  for  Implementing 
necessary  investigation  and  remediation  actions,  without 
protracted  litigation  concerning  the  relative  culpability  of  the 
parties  involved  with  the  site.   In  Ret  Acushnet  River  j  New 
Bedford  Harbor.  712  P.  Supp.  1019,  1027  (D.  Mass.  1989);  U.S.  v. 
Mottolo.  605  P.  Supp.  898,  902  (O.N.H.  1985).   Thus,  liability 
under  these  statutes  is  imposed  even  when  the  contractor's  past 
actions  in  the  handling  or  disposing  of  waste  materials  were 
entirely  lawful  and  reasonable  at  the  time  they  were  conducted. 
It  is  illogical  and  unfair  to  base  a  regulation  on  an  assumption 
of  wrongdoing  when  the  principal  statute  that  causes  the  costs  to 
be  incurred  makes  no  such  assumption. 

It  is  also  wrong  to  make  environmental  clean-up  costs 
presumptively  unallowable  when  they  arise  from  conduct  that  was 
widespread  throughout  industry  and  government .  There  are  hundreds 
of  privately-owned  sites  on  BPA's  National  Priority  List  (•NFL*) 
promulgated  under  the  Superfund  program.  In  addition,  as  of 
September  30,  1991,  there  were  nearly  90  federal  facility  sites 
included  on  or  proposed  for  the  NPL  and  thousands  more  being 
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remediated  under  the  Defense  Department's  Installation  Restoration 

7/ 
Program.    Given  the  number  of  these  sites,  it  is  unquestionable 

that  the  conditions  now  requiring  remediation  were  created  by 

waste  disposal  activities  that  were  used  commonly  by  commercial 

and  government  contractors,  as  well  as  by  federal  facilities.   If 

the  practices  that  caused  the  conditions  were  so  common,  the  costs 

arising  from  these  practices  should  not  be  considered  unreasonable 

per  se. 

It  is  noteworthy  that  the  Government  benefited  from  both  the 

contracts  and  the  lower  costs  in  earlier  periods  when  contractors 

used  methods  and  materials  that  resulted  in  the  conditions  that 

require  remediation  today.   The  costs  of  more  stringent  disposal 

methods  would  have  resulted  in  increased  contract  prices  many 

years  ago,  if  such  disposal  methods  had  been  required  and  adopted. 

In  this  regard,  the  draft  rule  does  not  accurately  reflect  the 

savings  the  Government  received  in  prior  years,  or  recognise  that 

the  Government  should  now  bear  its  fair  share  of  the  costs  arising 

from  those  earlier  contracts  (when  the  costs  are  reasonably 

incurred) . 

F.   The  'Violation  of  Law-  Standard  Must  Be 

Clarllisd 

The  draft  rule  provides  that  neither  environmental  compliance 
costs,   nor  clean-up  costs  are  allowable  when  they  result  from 


77 


"Defense  Environmental  Restoration  Program,  Annual  Report  to 
Congress  for  Fiscal  Year  1991,"  Department  of  Defense 
(February  1992)  at  6-7.  r 


71-683  -  93  -  4 
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"violation  of  law,  regulation,  or  compliance  agreement. *  But  the 
draft  rule  does  not  define  what  "violations"  would  make 
environmental  costs  unallowable. 

The  absence  of  a  definition  is  especially  problematic  in  the 
environmental  law  context.   The  present  language  would  reach 
substantially  beyond  costs  that  arise  from  actions  that  were 
actually  unlawful  or  improper  at  the  time  they  were  taken.  As 
noted  above,  liability  that  is  imposed  without  regard  to  fault 
(like  CERCLA)  should  not  be  confused  with  a  "violation  of  law" 
which  arises  from  some  form  of  fault-based  conduct.  Further,  many 
states  have  general  statutory  or  common  law  prohibitions  against 
pollution  or  nuisance.  These  state  provisions  Impose  liability 
based  on  the  presence  of  conditions  which  are  judged  to  be 
harmful,  without  regard  to  the  propriety  of  the  conduct  that 
created  those  conditions.   Thus,  liability  under  such  provisions 
today  should  not  be  considered  a  violation  of  law  when  the 
disposal  actions  that  led  to  the  conditions  were  not  illegal  at 
the  time  they  were  conducted. 

III.  UNLESS  THEY  ARISE  FROM  UNLAWFUL  OR  IMPROPER 

CONDUCT,  ENVIRONMENTAL  CLEAN-UP  COSTS  SHOULD  BE 
considered  nTiTiflffnftTiff 

There  is  a  considerable  debate  whether  it  is  proper  to 
examine  the  conduct  that  originally  created  the  environmental 
conditions  in  order  to  determine  the  allowability  of  costs 
incurred  today  to  remediate  those  conditions.   If  such  an 
examination  is  to  take  place,  however,  a  cost  principle  should 
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recognize  the  "no-fault"  nature  of  CERCLA  liability  and  other  laws 
under  which  remediation  costs  are  Incurred.  Thus,  rather  than 
applying  a  presumption  of  unallowablllty  to  all  environmental 
damage  costs,  the  costs  should  be  considered  unallowable  only  when 
they  arise  from  contractor  conduct  that  was  unlawful  or  improper 
at  the  time  it  occurred. 

Below,  we  list  certain  features  which  the  Section  believes 
should  be  reflected  in  an  environmental  cost  principle t 

(1)  An  environmental  cost  principle  should  provide  a  clear 
and  objective  test  for  determining  which  costs  will  be  considered 
presumptively  unallowable. 

(2)  The  cost  principle  should  enable  contracting  officers  to 
rely  upon  the  determinations  of  the  regulatory  agencies  with 
responsibility  for  and  expertise  in  environmental  matters. 

(3)  Environmental  costs  should  not  be  presumptively 
unallowable  unless  they  arise  from  a  violation  of  law. 

(4)  A  violation  of  law  should  not  be  deemed  to  have  occurred 
unless  a  final  and  unappealable  judicial  or  administrative  order 
has  been  entered  in  an  enforcement  proceeding  by  a  court  or 
administrative  agency  having  jurisdiction  over  the  environmental 
matter. 

(5)  An  environmental  cost  principle  should  make  clear  that 
liability  under  CERCLA  and  other  strict  liability  statutes  does 
not  constitute  a  violation  of  law. 
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(6)  Evaluation  of  the  contractor's  conduct  should  be  made  in 
accordance  with  standards  applicable  at  the  tine  the  conduct 
occurred. 

(7)  The  culpability  of  a  contractor's  conduct  should  be 
measured  at  a  managerial  level  within  the  corporate  structure 
where  responsibility  for  the  contractor's  policies  and  practices 
is  placed. 

(8)  The  burden  of  proving  allowability  should  be  determined 
by  whether  there  has  been  a  finding  of  unlawful  conduct.  Thus, 
the  contractor  should  have  the  burden  when  a  violation  of  law  has 
occurred;  the  Government  should  have  the  burden  of  proving 
improper  conduct  by  the  contractor  when  there  has  been  no 
violation  of  law. 

In  summary,  the  draft  cost  principle  should  be  revised  to 
take  an  approach  that  is  consistent  with  the  legal  bases  for 
contractors'  liability  for  such  costs  under  environmental  law,  and 
with  the  general  rules  of  cost  allowability  under  government 
contracts . 

IV.   EXCLUSION  OF  COSTS  RESULTING  FROM  LIABILITIES  TO 

THIRD  PARTIES  IS  SELF-DEFEATING  FOR  THE  GOVERNMENT 
AND  CONTRACTORS ; 

A.   Most  Clean-up  Costs  Can  Be  Considered  As  a 
Liability  to  Third  Partlaa 

Paragraph  (a)(2)  of  the  draft  cost  principle  expressly 
excludes  "any  costs  resulting  from  a  liability  to  a  third  party" 
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from  being  treated  as  any  kind  of  environmental  cost.   It  Is 
possible  the  drafters  Intended  that  third-party  liability  costs 
would  continue  to  be  governed  by  other  provisions  of  the  FAR  and 
would  not  be  affected  at  all  by  this  cost  principle.  If  that  Is 
the  purpose  of  subparagraph  (a)(2),  the  language  contained  In  the 
current  draft  of  the  cost  principle  should  be  revised  to  express 
that  Intent  more  clearly. 

If  the  language  Is  not  revised,  this  provision  will  create 
serious  obstacles  to  Insurance  recovery.   In  effect,  subparagraph 
(a)(2)  would  jeopardize  contractors'  ability  to  obtain 
reimbursement  of  environmental  costs  from  Insurers.  Consequently, 
this  limitation  would  prevent  the  Government  from  obtaining  Its 
pro  rata  share  of  Insurance  recovery  where  the  Government  has 
recognized  the  costs  as  allowable. 

Many  contractors  have  asserted  claims  under  their 
Comprehensive  General  Liability  ("CGL")  policies  for  the  recovery 
of  environmental  Investigation  and  remediation  costs.  As  a 
general  rule,  coverage  is  available  under  such  policies  only  if 
there  is  a  liability  to  a  third  party.   In  the  environmental 
contest,  such  liabilities  arise  from  actual  or  threatened  legal 
actions  by  private  persons  for  property  damage  or  personal  injury 
relating  to  environmental  contamination.   The  insured's 
liabilities  to  environmental  regulators  are  also  considered  third 
party  liabilities  for  purposes  of  CGL  coverage.   See  AIU  Ins.  Co. 
v.  Superior  Court.  51  Cal.  3d  807  (1990).   Thus,  contractors  must 
allege  the  clean-up  work  represents  a  response  to  a  third  party 
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liability  whan  thay  pursue  insurance  coverage. &/ 

But,  if  contractors  seek  recognition  of  environmental  costs 
under  government  contracts  pursuant  to  the  draft  rule,  they  would, 
in  effect,  be  admitting  that  the  costs  are  not  liabilities  to 
third  parties,  since  the  cost  principle  expressly  excludes  such 
costs  from  allocation  to  government  contracts.  Contractors, 
insurers  would  certainly  make  that  argument  in  any  event.  This 
could  well  destroy  any  chances  for  obtaining  CGL  insurance 
coverage  for  the  costs,  a  result  which  clearly  is  not  in  the  best 
interest  of  either  the  contracting  community  or  the  Government. 

B.   Application  of  the  Credits  Costs  Principle 
Will  Solve  the  Insurance  Problem 

Rather  than  excluding  costs  resulting  from  third  party 
liability,  both  the  Government  and  contractors  would  be  better 
served  by  delating  the  exclusion  and  relying  instead  on  the 
"Credits"  cost  principle,  FAR  31.201-5,  which  is  designed  to 
handle  this  very  situation.   If  the  contractor  obtains  insurance 
recovery  for  costs  that  were  previously  recognized  as  allowable 
under  government  contracts,  the  Government  would  be  entitled  to  a 
credit,  equal  to  its  EE2  rata  share  of  the  recovery  (i.e..  to  the 
extent  the  costs  were  previously  recognised  as  allowable  by  the 
Government) . 


17 

The  potential  for  insurance  coverage  does  not  Bake  the  cost 

either  allowable  or  unallowable.  As  explained  below,  the 

cost  should  be  allowed  on  government  contracts  pending  a 

determination  of  the  coverage  issue,  while  the  Government  is 

protected  under  the  "Credits"  principle.         ' 
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The  availability  of  insurance  coverage  does  not  alter  the 
essential  character  of  the  costs,  i.e. .  the  costs  are  and  should 
be  recognized  as  allowable  costs  of  compliance  with  current  laws, 
which  are  properly  allocable  to  government  contracts  performed 
when  the  costs  are  incurred.   Thus,  the  potential  availability  of 
insurance  coverage  should  be  recognized  as  essentially  a  question 
of  timing.  When  insurance  coverage  is  not  yet  determined  or 
unavailable,  it  is  important  for  the  Government  to  recognize  such 
costs  as  they  are  incurred,  so  that  appropriate  funding  levels  are 
obtained  for  performance  of  the  contracts.   If  the  costs  are  not 
recognized  on  a  current  basis,  it  is  likely  that  sufficient  funds 
will  be  unavailable  in  the  future  when  the  insurance  coverage 
matter  is  resolved.   The  Government's  purse  will  be  protected  by 
application  of  the  Credits  cost  principle,  as  explained  above. 

C.   Only  Costs  Not  Covered  By  Insurance  Due  to 
Some  Fault  of  the  Contractor  Should  Be 
Unallowable 

It  is  also  necessary  to  revise  paragraph  (f)  of  the  draft 
rule,  which  further  addresses  the  effect  of  potential  insurance 
coverage.  This  provision  purports  to  make  unallowable  "increased 
environmental  costs  resulting  from  the  contractor's  failure  to 
obtain  all  insurance  coverage  specified  in  government  contracts." 
This  language  is  imprecise  since  the  amount  of  environmental  costs 
will  not  increase  if  insurance  coverage  is  not  obtained.  That 
situation  would  mean  only  that  a  potential  third  party  source  for 
recovery  is  not  available. 

It  appears  that  the  drafters  intended  to  make  unallowable 
environmental  costs  that  would  have  been  reimbursed  by  insurance 
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but  for  the  contractor's  failure  to  apply  for  and  maintain  all  the 
insurance  coverage  that  was  specified  in  its  government  contracts. 
If  that  is  the  case,  the  language  should  so  state. 

But  the  current  language  could  encompass  many  more  situations 
when  insurance  coverage  becomes  unavailable  due  to  no  fault  of  the 
contractor,  e.g. .  a  subsequent  judicial  interpretation  of  the 
policy  language  that  defeats  coverage.   Paragraph  (f)  of  the  draft 
rule  should  be  revised  to  make  clear  that  it  was  not  intended  to 
disallow  costs  that  are  not  covered  by  insurance  in  such 
circumstances,  as  long  as  the  contractor  did  not  fail  to  maintain 
and  diligently  pursued  the  coverage.   Otherwise,  the  quantum  of 
allowable  costs  will  be  determined  by  the  outcome  under  different 
states'  insurance  coverage  laws.  This  would  conflict  directly 
with  the  well-established  rule  that  the  allowability  of  costs  is 
determined  by  federal  procurement  law.   U.S.  v.  Secklnaer.  397 
U.S.  203  (1970);  Global  Associates.  NASABCA  187-1,  88-2  BCA 
1  20,723  at  104,719. 

D.   The  Requirement  for  Pursuit  of  "All"  Other 
Cost  Recovery  Sources  la  Unworkable 

Subparagraph  (c)(4)  requires  that  the  contractor  demonstrate 
that  it  "has  exhausted  or  is  diligently  pursuing  all  available 
legal  and  contributory  (e.g..  insurance  or  indemnification) 
sources  to  defray  the  environmental  costs . "  This  requirement  is 
unnecessary  and  unworkable.  It  is  unnecessary  because  contractors 
are  already  required  to  mitigate  their  damages  under  established 
contract  law.  Further,  the  requirement  is  unworkable  because  it 
is  overbroad  in  its  reach.   It  is  not  necessarily  prudent  to 
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pursue  "all  available  legal  and  contributory  sources"  to  defray 

the  costs.   For  example/  a  prudent  contractor  would  not  pursue  a 

claim  against  an  insolvent  party.  We  assume  the  Government  would 

agree  that  contractors  should  not  pursue  extremely  costly  recovery 

avenues  that  have  a  low  probability  of  success  or  would  result  in 

only  a  minimal  recovery. 

The  practical  effect  of  subparagraph  (c)(4)  will  likely  be 

that  the  government  auditors  and  contract  administrators  will 

defer  final  cost  allowability  determinations  until  they  are 

satisfied  that  all  available  contribution  sources  have  been 

exhausted.   Although  the  language  of  subparagraph  (c)(4)  would 

appear  to  preclude  this  result  (since  it  requires  only  "diligent 

pursuit"  of  such  sources),  the  Section  remains  concerned  that 

budgetary  and  other  constraints  will  lead  contracting  officers  to 

suspend  allowance  of  the  costs  for  an  indefinite  period  of  time 

until  the  pursuit  of  every  potential  avenue  for  third  party 

recovery  has  been  completed  (this,  in  turn,  will  cause  the 

additional  costs  incurred  in  such  recovery  attempts  to  be 

allocated  to  government  contracts).   For  these  reasons, 

subparagraph  (c)(4)  should  be  deleted  or  narrowed  to  require  that 

contractors  pursue  only  cost-effective  potential  sources  of  cost 

recovery. 

V.    PRESENT  CONTRACTORS  SHOULD  NOT  BE  PENALIZED  FOR 
ADDRESSING  ENVIRONMENTAL  CONDITIONS  PREVIOUSLY 
CAUSED  BY  OTHERS 

Paragraph  (d)  of  the  draft  cost  principle  would  disallow 
costs  incurred  to  correct  environmental  damage  that  was-  caused  by 
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the  activity  (or  inactivity)  of  a  previous  owner,  user  or  other 
occupant  of  the  property,  unless  the  contractor  can  show  that  the 
predecessor  party  acted  prudently  and  in  compliance  with  then- 
existing  environmental  requirements.   This  portion  of  the  rule  is 
unjustified  since  CERCLA  and  other  strict  liability  environmental 
statutes  require  current  owners  of  property  to  address 
environmental  conditions  even  when  they  did  not  create  them. 

As  a  practical  matter,  it  will  be  extremely  difficult  for 
present  contractors  to  prove  whether  previous  owners,  users  and 
occupants  of  the  property  satisfy  the  criteria  contained  in 
paragraphs  (c)(1) -(3)  of  the  draft  rule.  At  most  sites  where 
remediation  work  is  being  conducted  today,  the  original  cause  of 
the  environmental  condition  was  created  30  to  50  years  ago.   It  is 
very  difficult  to  obtain  records  and  other  contemporaneous 
evidence  regarding  actions  taken  at  the  time  such  conditions  were 
created.   That  task  is  daunting  even  when  it  concerns  a 
contractor's  own  activities.   It  is  not  realistic  to  require 
contractors  to  obtain  such  evidence  from  other  companies  who  have 
no  stake  in  the  cost  allowability  determination,  especially  when 
that  evidence  can  be  used  to  impose  liability  on  the  other  party 
under  CERCIA  and  corresponding  state  statutes.  For  these  reasons, 
the  requirement  that  current  contractors  make  the  showing  required 
by  subparagraph  (d)(1)  is  not  feasible. 

Further,  paragraph  (d)'will  be  extremely  difficult  to 
administer,  especially  at  the  numerous  sites  where  several 
different  parties  contributed  to  the  environmental  conditions  that 
now  require  remediation.  It  would  create  great  uncertainty  to 
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require  contracting  officers  to  sort  out  the  extent  to  which  each 
such  party  contributed  to  the  conditions,  and  whether  each  party 
satisfies  the  varying  criteria  that  are  required  to  be  analyzed 
under  subparagraph  (d)(1)  of  the  proposed  rule. 

Finally,  paragraph  (d)  of  the  draft  rule  does  not  address  one 
important  category  of  contaminated  properties  that  contractors  may 
come  to  owns   facilities  now  owned  by  the  United  States.   In  many 
areas  of  the  country,  contractors  are  acquiring  such  facilities 
under  both  the  Base  Closure  Program  and  the  military  services' 
programs  to  divest  numerous  Government -owned  industrial  plants. 
The  present  draft  rule  could  lead  to  the  following  paradoxical 
results   clean-up  costs  at  a  formerly  Government-owned  site  would 
be  unallowable  if  the  Government  successfully  resists  the 
contractor's  attempt  to  prove  the  Government's  own  prior  disposal 
actions  were  proper.   In  other  words,  if  the  Government's  prior 
conduct  was  unreasonable,  the  contractor  will  have  to  shoulder  the 
entire  cost  of  the  clean-up  under  the  current  draft  rule.   It 
simply  does  not  make  sense  to  require  that  contractors  prove  the 
costs  of  remediating  these  facilities  are  reasonable,  when  the 
Government  is  the  former  owner  of  the  property.  Consequently,  if 

paragraph  (d)  is  retained  in  the  draft  rule,  it  should  exclude 

9/ 
formerly  Government-owned  sites. 


q/ 

The  Section  notes  that  responsibility  for  contamination  at 

Government -owned  sites  is  usually  addressed  in  the  terms  and 

conditions  of  the  transfer  agreement.   See  also  42  U.S.C. 

S  9620(h)(3).  The  draft  rule  should  enable  the  parties  to 

address  this  issue  in  the  manner  most  suitable  to  the 

circumstances  of  a  particular  facilities  transfer.,. 
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VI.   CONCLUSION 

In  summary,  the  current  draft  cost  principle  should  be 
reconsidered  before  issuance  as  a  proposed  rule  because  it  is 
directly  inconsistent  with  the  established  legal  framework 
governing  both  environmental  costs  and  government  contract  cost 
allowability.  The  current  draft  rule  would  also  undermine 
contractors'  attempts  to  mitigate  their  costs  through  recovery 
from  third  party  sources,  such  as  insurance.  Finally,  the  rule 
imposes  an  unfair  burden  on  contractors  and  does  not  provide  a 
feasible  standard  for  determining  the  allowability  of 
environmental  clean-up  costs  that  are  incurred  in  remediating 
conditions  that  current  contractors  did  not  cause.   In  addition  to 
these  serious  policy  problems,  the  language  of  the  draft  cost 
principle  requires  clarification  in  several  important  respects,  as 
described  above,  to  provide  the  certainty  necessary  to  avoid 
needless,  costly  and  prolonged  litigation.  For  these  reasons,  the 
Section  strongly  urges  the  FAR  Council  to  refrain  from  issuing  the 
current  draft  cost  principle  as  a  proposed  rule. 

Sincerely, 


Karen  Bastie  Williams 
Chairman 


Attachments 


cct  All  Council  Members  and  Officers 
Ms.  Marilyn  Meforas 
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<V«.  ST) 

TEXT 


Draft  FAR  Environmental  Coat  Principle 

0AM  Case  tl-OM 

31.10*  AMMI  agreements 

in>  Examples  of  costs  for  which  advance  agreements  may  do  perttcutarty  imponant  tra- 


il 6)  Costs  of  public  rotations  and  advertising: 

1 1 7)  Training  and  education  costs  (so*  31  205-**<h));  and 

(18)  Environmental  COStS. 

31.  20*-*  Environmental  cost*. 

(a)  Environmental  costs- 
It)  Aro  tnoM  costs  mcurrod  by  a  contractor  for 

(■)  The  primary  purpose  of  piovonung  environmontai  damage:  properly  dtspooing  of  waste  generated  by 
business  operations;  complying  with  enwonmentsJ  tews  and  regulations  enpooed  by  Fedora.  Stat*,  or  tool 
autnonties:  or 

(ii)  Correcting  environmental  damage. 

(2)  Oo  not  include  any  cots  roouffing  from  a  KattWy  to  a  third  party. 
lb)  Environmental  costs  m  paraqrapn  (aXiXQ  of  ma  luoooctwn.  generated  by  current  operations,  ar. 
allowable,  except  those  resorting  from  violation  of  law.  regulation,  or  compliance  agreement 
(O  Environmental  costs  »\  paragraph  (aXW)  of  thia  subsectton.  exurred  by  the  eontraetor  to  eorreet  damage 
cause  by  its  activity  or  mactrvrty.  or  for  wnch  it  haa  been  *drr«ntat/aB»ety  or  judteiaty  dotorrrxnod  to  be  haoie 
(including  wnere  a  settlement  or  consent  dacraeo  haa  been  ieeuod).  ar*  unallowable,  except  when  the 
contractor  demonstratea  that  it 

(D  was  porfonwng  a  Oovommom  contract  at  the  erne  the  contfttona  requlrtng  correction  were  created  and 
performance  of  mat  contract  contnbuted  to  the  creation  of  the  condition*  requxing  correction. 

(2)  was  conducting  its  bus****  prudentfy  at  the  time  the  condition*  raojanng  correcBon  were  created,  n 
accoraanco  with  tnen-ecceot*d  relevant  standard  mouetry  practice*,  and  in  eompeance  with  ai  men-existing 
environmental  taws,  regulations,  perm**,  and  comoiianc*  agreement*; 

i3)  Acted  promptly  to  rrwwne*  the  damage  and  coats  asecoatac  wen  correcSng  it  and 

i4)  Has  exnausted  or  *  dMgendy  pursuing  *■  tvadacxo  togai  and  corertbutopy  (e.g..  etaurane*  or  moerwvft- 
cat.oni  sources  to  defray  th*  envyonmental  coats. 

id)  m  case*  wnere  the  current  omitiacw  *  raqured  to  comet  onvironmentai  damage  which  waa  caused  by 
tne  activity  or  ^activity  of  a  previous  owner.  u**r.  or  other  ImU  occupant  of  an  affected  property. 
ironmentai  c 


rosumng  ofivwunmental  coots  ar*  unasowabi*.  except  when  th*  currant  oonoactor  damonairaia*  mat 
(i)  The  prevwue  owner.  u**r.  or  other  lawful  occupant' a  actnn*  satisfy  th*  cntart*  in  paragraphs  (exit 

tnrougn  (3)  of  tn*  subsection  and 

(2)  Th*  currant  uumracior  has  cornplad  wtm  paragraph*  (eX3)  and  (4)  of  Ova  luceectton  during  me  pence 

tnat  it  naa  owned,  ueed,  or  occupied  the  property. 

(o)  However,  paragraph*  (c)  and  (d)  of  Bvs  subsection  do  not  apply  to  coots  incurred  in  satisfying  speaftc 

contractual  requirements  to  correct  environmental  damage  (e.g..  where  the  Oovernment  conrjocta  drecey  for 

me  correction  of  the  environmental  damage  at  a  facttty  which  rt  owns). 

(f)  increased  onvironmentai  costs  resulting  from  me  connector's  faaur*  to  obt*m  tl  inaurance  coverage 

specified  m  Government  contracts  are  unoiowatta. 

<g>  Costs  mcurrrod  *  legal  and  other  proceeding*,  and  floe*  end  pertain**  resulting  from  such  proceedings. 

are  governed  by  31.205-47  and  31 .205- 15.  respectively. 


•»  t*t  bviMau  or  «rom  */•<**  mc  i 
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THE  or  net  OF  THE  ASSISTANT  secretary  of  defense 


PROOUCTION  ANO 

LOGISTICS  Jf.i  I  fi  |C$j 


Rear  Adair* 1  Stuart  J.  Evans,  USN  (Ret.) 
Assistant  Administrator  for  Procurement 
National  Aeronautics  and  Space  Adainistration 

Washington,  DC   20546 

Dear  Stu: 

This  responds  to  your  lattar  of  November  14,  1990, 

concerning  the  proposed  environmental  cost  principle. 

I  withdrew  the  proposed  cost  principle  which  was  forwarded 
to  the  Civilian  Agency  Acquisition  Council  (CAAC)  on  April  26, 
1990,  for  two  reasons:   First,  Z  do  not  believe  it  is  fair  to 
require  contractors  to  absorb  the  costs  of  environaental  cleanup 
if  the  performance  of  government  contracts  contributed  to  the 
pollution  and  if  the  contractor  complied  with  environaental  lavs 
and  regulations.  Second,  Z  do  not  believe  disallowing  such  costs 
would  be  consistent  with  this  Adainistration' s  position  on 
environmental  issues. 

It  is  clear  that  President  Bush  and  Congress  consider 
environmental  cleanup  to  be  one  of  the  most  press ing  public 
policy  concerns  of  our  tiae.  Secretary  Cheney  echoed  those  same 
concerns  when  he  recently  promised  to  make  OeO  a  model  Federal 
department  for  handling  environaental  issues.  Against  this 
basicdrsp,  I  believe  the  Government  should  pay  its  fair  share  of 
contractor  environmental  cleanup  costs  when  the  conditions  set 
forth  in  the  proposed  cost  principle  are  met. 

Your  opposition  to  the  cost  principle  seems  to  be  based  on 
csr.cems  about  increased  ccsts.  Since  environmental  costs  are 
net  explicitly  addressed  in  the  Federal  Acquisition  F.egulaticr. 
(?rJ.) ,  they  are  currently  elicvatle  subject  tr  the  critaris  :r. 
FA?.  :  1.201-2.  Thus,  the  erspssed  cost  principle  vsuld  r.:t  r»V.« 
these  costs  allowable  for  the  first  time,  but  wculd  instead 
ensure  that  contractor  expenditures  are  consistently  evaluated 
against  an  explicit  set  of  rules. 

Your  letter  suggested  the  proposed  cost  principle  would 
jeopardize  ongoing  litigation.  We  do  not  understand  how  this 
could  happen  since  cost  principle  changes  apply  on  a  prospective 
basis  only. 
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I  hope  these  explan*tions  lessen  your  concerns  about  the 
proposed  environmental  cost  principle,  which  is  still  being 
considered  by  the  CAAC. 

Sincerely, 


Eleanor  R.  Spector 
Deputy  Assistant  Secretary  of 
Defense  for  Procurement 


108 


GAO 


ICtOMl 
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February  3,  Iff} 

The  Honorable  John  Conyers,  Jr. 

Chairman,  Committee  en  Government  Operations 

Mouse  of  Representatives 

Oesr  Mr.  Chairmen: 

This  responds  to  your  January  10,  lff2,  latter  written 
jointly  with  Representative  lexer,  requesting  e  fact  paper 

analyzing  the  relationship  between  the  Ceaprehenalve 
CnvlronMntel  Response,  Co«p«n«ation,  »oo  Liability  Act 
(CERCLA)1  and  the  Oepartaent  of  Oefense  (000)  allowable 
eost  provisions  at  10  U.S.C.  f  2324,  with  respect  to  the 
allocation  of  responsibility  for  payment  of  environmental 
claanup  costs. 

CERCIA  Liability 

CERC1A-- also  known  as  Superfund— requires  responsible 
parties  to  clean  up  hazardous  waste  sites  and  other 
dangerous  cheaical  releases  or  to  reiaburse  the  government 
for  the  cost  of  the  cleenup.  Under  CCRC1A,  past  and  prestnt 
owners  and  operators,  transporters,  and  Generators  of 
hazardous  waste  are  strictly,  jointly  and  severally  liable 
for  hazardous  waste  cleanup.' 

rederal  agencies,  as  wall  as  private  parties,  mat  comply 
with  am*  requirements.   Xn  addition,  CXRClA's  IMC 
amendments,  the  Superfund  Amendments  and  Reauthorization  Act 
(SARA) ,  apecif ically  provide  that  CERCLA  applies  to 
facilities  owned  or  operated  by  a  deportment,  agency,  or 
instrumentality  of  the  United  States,  "in  the  same  manner 
and  to  the  extent,"  it  applies  to  other  facilities.1  Where 
the  cleanup  site  is  owned  and  operated  by  a  000  contractor, 
000  may  share  liability  for  hazardous  waste  cleanup  if  it 
arranged  for  disposal  or  treatment,  or  arranged  transport 


'Pub.  L.  No.  9C-S10,  94  Stat.  2*>«2  (eodified  in  pert  as 

amended  at  42  U.S.C.  9C01-9CSD .  it!  the  Short  Title  note 
under  42  U.S.C.  S  9«01  for  a  complete  classification  of 

CERCLA  to  the  U.S.  Code. 

'42  U.S.C.  S  9407(a). 

'Pub.  L.  Ho.   99-499,   S  120.    100  Stat.  1(14   (codifisd  a: 

42  U.S.C.   S   9620(a)  (2)]. 
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for  disposal  or  treatment,  of  OOO  hasardeua  substances. ' 
Hhsrs  tits  cleanup  sic*  is  «  000  facility, '  000  shares 
liability  with  thess  contractors  who  operated  tbo  facility 
or  transports*  or  generated  tho  hazardous  vaste.' 

Bacauss  tho  standard  of  liability  undar  CTXCLA  is  strict 

liability/  it  is  not  ralovant  to  CCRCLA  liabllty  whether 
or  not  a  government  contractor's  practices  were  iapropar. 
A  potentially  responsible  party's  (FM)  eleim  that  it 
exercised  due  care  or  was  not  negligent  thus  cannot  be  used 
to  avoid  liability  under  the  statute.  Rather,  a  MP  nay 
eseape  liability  only  by  showing  that  the  release  and 
resulting  pollution  or  damages  were  caused  by  (1)  an  act  of 
Cod,  (2)  an  act  of  wer,  (3)  an  act  or  omission  of  a  third 
party  or  PR*  contractor,  provided  the  PRf  exercised  due  care 
or  (4)  a  combination  of  the  above. 

OOO  and  its  contractors  will  only  rarely  be  able  to  avoid 
liability  for  cleanup  coata  using  the  listed  defenses  since 
000  and  000  contractora  typically  experience  a  releaae  and 
resulting  daeages  in  the  course  of  normal  operations,  which 
cannot  be  easily  characterised  as  acts  of  Cod  or  an  act  of 
war.  Neither  will  the  third  party  defanae  normally  be 
available  to  000  or  the  contractor  aince  the  releaae  and 
resulting  damages  typically  arise  es  the  result  of  some  act 
or  omission  of  a  000  employee  or  egent,  or  of  000' s  prim* 
contractor's  employee,  agent,  or  subcontractor.  Zf  000  and 
its  contractors  can  be  characterised  as  an  "owner. 


'42  U.S.C.    S  9(07 (a>(3). 


'This  includes  facilities  where  the  government  operates  all 
of  the  activity  (government  owned/government  operated,  or 
COCO),   facilities  operated  in  pert  by  government  contractors 
(government  owned/contractor  operated,  or  GOCOl,  and 
facilities  owned  by  the  government  but  leased  to  private 
perties. 

'42  O.S.C.  S  M09UI. 

'CtRClA  section  101 (32l  provides  that  the  standard  of 
liability  under  the  Act  will  be  the  standard  of  liability 
imposed  by  section  311  of  the  Clean  (later  Act  of  1977. 
Based  on  the  legislative  history  of  CSXCLA  and  the  fact  that 
section  311  has  consistently  been  construed  as  a  strict 
liability  provision,  courts  have  held  that  responsible 
parties  are  strictly  liable  under  CCHC1A. 
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generator,  or  transporter, •  they  will  like*,  b«  strictly 
liable  under  CERCLA  for  hazardous  vaate  cleanup  costs.' 

Allowability  Limitations 

In  your  letter  you  express  eoneorn  that  taxpayers  nay  be 
paying  for  elaanup  actributabla  eo  a  government  contractor's 
improper  watts  disposal  practices,  expenses  that  you  suggest 
should  jbe  borne  by  the  polluter. 

There  are,  st  present,  no  specific  provisions  in  either  (1) 
CEF.CLA;  (2)  10  U.S.C.  S  2324,  "Allowable  costs  under  defense 
contracts";  <3)  the  rederal  Acquisition  Regulation  (rAR) 
part  en  contract  cost  principles  and  procedures;  or  (4)  the 
Defense  rederal  Acquisition  Regulation  Supplement,  governing 
the  allowability  of  costs  incurred  by  a  government 
contractor  in  complying  with  various  laws  and  regulations 
for' protection  or  cleanup  of  the  environment.  Conaequently, 
if  the  contract  containa  cost  reimbursement  provisions',  a 
contractor  say,  as  a  matter  of  accounting  practice,  treat 
allocable  portions  of  CCRCLA  cleanup  coats  aa  "ordinary  and 
necessary  business  overnead"  expenaes,  which  would  be 
reimbursable  if  otherwise  "allowable"  under  federal 
procurement  regulations. 

As  a  general  matter,  a  cost  is  allowable  if  it  meets  the 
criteria  for  each  of  the  factors  set  out  in  TAR  $   31.201-2: 
(1)  reasonableness,  (2)  allocability,  (3)  compliance  with 
eost  accounting  standards,  (4)  compliance  with  contract 
terms,  and  (S)  meet  any  other  specific  FAR  limitations.1* 
Particularly  relevant  to  the  allowability  of  environment*! 
cleanup  costs  are  the  provisions  relating  to  fines  and 
penalties.  The  fAR,  restating  a  limitation  in  10  U.S.C. 


*S»e  Margaret  0.  Steinbeck,  "liability  of  Defense 
Contractors  for  Masardous  Haste  Cleanup  Costs," 
12S  Mil.  t.  Rev.  33  (1919). 

'In  a  cost-reimbursement  contract,  the  contractor  is  paid 
for  "allowable  costs"  but  is  not  paid  for  "unallowable 
costs."  These  contracts  establish  an  estimate  of  total  cose 
for  the  purpose  of  obligating  funds  and  establishing"  a 
ceiling  that  the  contractor  may  not  exceed  (except  at  its 
own  risk)  without  tne  approval  of  the  contracting  officer. 
Thus,  even  if  a  cost  is  allowable,  a  limitatien-of-cost 
clause  may  prevent  the  contractor  from  getcing  reimbursed. 

"In  addition,  CSRCLA  cleanup  costs  thst  are  eccounted  for 
as  "ordinary  and  necessary  business  overhead"  presumably 
result  in  increased  prices  for  a  contractor's 
nongovernmental  customers  as  well  as  for  the  government. 

3  1-24(822.2 
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*  2324(a)(1)  .   •  previa**  chat  coats  of  '  oa  ana  ponaltn. 
resulting  froai  violations  of,  or  failure  —i   the  contractor 
to  comply  with,  federal,  state,  or  local  lavs  and 
regulations  art  unallowable,  except  whan  incurred  as  a 
raauit  of  contract  compliance  or  written  instructions  tram 
the  contracting  offieer.  FAR  5  31.203*13.  Environmental 
Prottction  Ageney  eonsant  decrees  defining  tha  acopa  of  a 
contractor's  CXRCIA  liability  may  state  specifically  that 
tha  payment  "is  not  a  penalty  or  monetary  sanction." 
Because  liability  under  CF.RCLA  depends  on  whether  a 
contractor  fits  the  descripcions  in  42  U.5.C.  $  M07 (a) 
relating  to  owners,  operators,  and  transporters  or 
generators  of  hazardous  waste  rather  than  on  a  determination 
that  the  contractor  has  violated  a  federal,  state  or  local 
lav,  it  is  questionable  whether  CKRCIA  eleanup  costs  could 
be  disallowod  on  the  ground  that  they  are  fines  or 
penalties. 

■of 

zzncLX   cleanup  io«ts  Included  as  overhead  in  a  cost 
raiabursoaent  contract  oust  also  be  reaeonable  in  order  to 
be  allovable.  A  cost  is  reasonable  if,  in  ita  nature  and 
amount,  it  does  not  exceed  that  which  would  be  incurred  by  a 
prudanc  parson  in  conducting  a  eoapetltlvo  business. 
FAR  5  31.201-3.  In  addition  to  whether  the  cost  is  of  the 
type  generally  recognized  *s   ordinary  and  necessary  for  the 
conduct  of  the  contractor's  business,  reasonableness 
considerations  include  determinations  of  coapliance  with 
federal  and  state  lavs  and  regulationa  and  the  contractor' a 
responsibilities  to  the  government  and  the  public  at  large. 
FAR  $  31. 201-3 (b) .  Xn  any  event,  reasonableness 
determinations  are  necessarily  made  on  a  case-by-ease  basis 
and  include  consideration  of  all  the  facts  and  circumstances 
surrounding  the  environmental  cleanup.  He  expect  that  our 
continuing  work  in  response  to  your  request  will  address  hov 
agencies  havo  treated  tha  contractor's  actions  in 
determining  vhether  to  allow  CERCLA  cleanup  costs. 


Sincerely  yours 


James  F.  Hftichaan 
Ceaeral  Counsel 
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Mrs.  Maloney.  Ronald  R.  Finkbiner,  please.  U 

i 

STATEMENT  OF  RONALD  R.  FINKBINER,  VICE  PRESIDENT  OF 
CONTRACTS  AND  PRICING,  LOCKHEED  CORP. 

Mr.     Finkbiner.     Madam     Chairman,    my    name     is    Ronald , 
Finkbiner.  I  am  the  vice  president  of  contracts  and  pricing  for  the  fr 
Lockheed  Corp.  I  too  welcome  the  opportunity  to  appear  before  you 
today  and  appreciate  that  the  full  statement  will  be  made  a  part 
of  the  subcommittee's  record. 

I  will  summarize  the  longer  version  and  then  respond  at  question 
and  answer  time  to  any  questions  you  have. 

We  believe  this  is  an  important  hearing.  It  is  our  hope  that  this 
hearing  will  represent  an  important  step  in  a  process  involving 
government  and  industry  to  implement  environmental  cost  recov- 
ery policies  which  will  permit  us  to  reach  our  shared  goals. 

We  believe,  also,  that  the  procurement  regulatory  system  today 
is  working  and  has  been  working.  The  existing  general  cost  prin- 
ciple relating  to  reasonableness  and  the  DCAA  guidance  with  some 
modification  will  provide  the  basis  for  a  fair  and  equitable  means 
of  control  and  protection  on  both  sides. 

In  our  case  and  in  the  case  of  many  firms,  environmental  pollu- 
tion results  from  the  requirements  of  government  contracts,  and 
this  is  a  compelling  reason  to  treat  remediation  costs  as  an  ordi- 
nary and  necessary  cost  of  doing  business  under  the  Superfund  and 
other  environmental  laws. 

You  have  asked  that  we  respond  to  three  questions.  One  is  Lock- 
heed's past  and  projected  environmental  costs  at  the  so-called 
Superfund  sites  and  the  portion  that  is  paid  by  DOD  and  other 
government  agencies.  Second,  what  is  the  status  of  the  cleanup  ef- 
forts at  the  Lockheed's  Burbank,  CA  site.  And  third,  to  address  the 
adequacy  of  current  and  proposed  Federal  regulations  covering  the 
allowability  of  environmental  cleanup  costs. 

In  the  case  of  the  first  question,  Lockheed  has  been  named  a  po- 
tentially responsible  party  at  12  Superfund  sites.  As  you  know, 
under  Superfund,  the  PRP  is  obligated  to  remediate  without  regard 
to  its  fault  or  negligence  and  its  liability  is  strict,  joint,  and  several. 

Nine  of  these  twelve  sites  are  waste  disposal  sites  or  recycling  fa- 
cilities to  which  Lockheed  lawfully  sent  waste  products  but  which 
EPA  is  now  requiring  remediation.  The  remaining  three  Superfund 
sites  are  active  Superfund  remediation  sites,  and  they  are  facilities 
that  we  either  have  owned  or  operated.  One  of  those  is  the  Lock- 
heed Burbank  facility. 

For  the  11  Superfund  sites,  excluding  Burbank,  Lockheed  has 
spent  $5  million  for  the  remediation  thus  far,  and  we  expect  to 
incur  $24  million  in  the  future  to  remediate  those  sites.  For  the 
Burbank  site  to  date,  we  have  spent  $38  million  for  ground  water 
and  soil  remediation,  and  we  estimate  today  that  there  will  be  an- 
other $225  million  to  be  spent  in  the  future. 

These  costs  are  incurred  under  a  U.S.  EPA  consent  decree  and 
California  Water  Board  orders.  Expenses  to  date  at  the  other  non- 
Superfund  sites  which  we  are  also  including  here  are  approxi- 
mately $22  million  with  an  additional  $71  million  to  go.  When  you 
total  all  that  up,  to  date  we  have  spent  $65  million,  and  we  would 
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pect  to   spend   another   $320  million   in   the   future   for  both 
uperfund  and  non-Superfund  sites. 

It  is  our  belief  that  there  has  not  been  any  direct  reimbursement 

it  all  by  DOD  or  any  other  Federal  agency  for  any  of  these  envi- 

pnmental  remediation  costs.  In  accordance  with  government  regu- 

utions,  we  have  claimed  some  of  these  costs  as  allowable,  allocable 

nd  reasonable  indirect  costs  for  government  contract  purposes. 

Given  our  mix  of  government  contracts,  we  may  recover  between 

0  percent  and  70  percent  of  the  total  as  allowable  costs  on  govern- 

lent  contracts.  The  remainder  will  be  recovered  in  prices  of  prod- 

cts  and  services  sold  to  others. 

With  respect  to  the  specific  Burbank  cleanup  efforts,  Lockheed 
as  been  performing  ground  water  remediation  efforts  at  Burbank 
nee  the  early  1980's  when  ground  water  contamination  was  dis- 
>vered.  It  was  in  March  1991  that  Lockheed  and  two  other  poten- 
ally  responsible  parties,  Weber  Aircraft  and  the  city  of  Burbank, 
itered  into  a  consent  decree  with  the  Environmental  Protection 
llgency. 

I  might  note  parenthetically,  Madam  Chairwoman,  that  the  ac- 
\  ons  for  which  Lockheed  is  responsible  occurred  over  a  period  of 
i  pproximately  60  years,  and  during  this  period  of  time,  about  95 
|,3rcent  of  the  work  performed  at  Burbank  was  carried  out  in  con- 
.inction  with  government  contracts. 

j;  Pursuant  to  the  consent  decree,  Lockheed  agreed  to  design  and 
instruct  a  ground  water  treatment  facility  which  is  expected  to  be 
)erational  by  1994  and  is  projected  to  reach  full  operating  capac- 
,  y  of  12,000  gallons  per  minute  in  1998. 

J  We  firmly  believe  that  as  a  result  of  these  efforts,  the  prospects 
;|  r  effective  environmental  remediation  at  the  Burbank  facility  are 
lite  good.  Lockheed  is  incurring  environmental  remediation  costs 
E' ;  the  Burbank  site  in  order  to  comply  with  Federal,  State,  and 
f  cal  regulations  and  orders  and  not  to  prepare  the  site  for  sale. 
Dckheed  would  incur  these  costs  irrespective  of  whether  the  site 
;:  sold. 

;  The  committee,  nevertheless,  asked  that  I  address  the  possible 
pile  of  the  Burbank  property.  We  have  explored  the  sale  of  portions 
''»'  this  property,  and  with  the  exception  of  one  small  parcel  which 
•  squired  no  remediation,  no  sale  opportunities  have  materialized. 
J.  rid  we  are  really  quite  uncertain  as  to  whether  we  will  be  able 
I  sell  the  property  in  the  near  future  at  all. 

s'  The  third  question  regarding  the  adequacy  of  the  current  pro- 
ved and  Federal  regulations  Twill  discuss.  We  really  believe  that 
lie  environmental  remediation  costs  are  adequately  covered  by  the 
sj»neral  cost  principles  of  the  FAR.  Under  these  rules,  the  cost  is 
"jlowable  if  it  is  reasonable  in  nature  and  amount  and  is  allocable, 
leaning  that  it  is  fairly  apportioned  equitably  to  all  elements  of 
e  company's  business  and  is  not  made  unallowable  by  a  contract 
ause  or  a  more  specific  provision  of  the  FAR. 
And  to  quote,  a  cost  is  generally  allowable  if  it  "is  the  type  of  cost 
merally  recognized  as  ordinary  and  necessary  for  the  conduct  of 
te  contractors  business  or  contract  performance."  Additional  al- 
wability  factors  include  "generally  accepted  sound  business  prac- 
ces,  Federal  and  State  laws  and  regulations,  and  the  contractor's 
isponsibilities  to  the  government  and  the  public  at  large." 
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Lockheed's  environmental  remediation  costs  are  clearly  an  allow- 
able type  of  cost  under  these  standards.  Moreover,  costs  relating  to 
the  ground  water  and  soil  remediation  are  being  incurred  pursuant 
to  the  direction  and  under  the  orders  of  Federal  and  State  environ- 
mental authorities. 

In  regard  to  these  requirements,  I  must  note  that  under  the 
Superfund  law  and  the  cleanup  and  abatement  orders,  the  strict  li- 
ability obligations  of  a  PRP  does  not  depend  upon  its  fault  or  neg- 
ligence, as  has  been  stated  here  before.  The  company  is  required 
to  incur  these  costs,  even  though  it  was  fulfilling  the  requirements 
of  its  government  contracts  and  complying  with  requirements  of 
then  prevailing  industrial  standards. 

We  have  no  indication  in  the  case  of  Lockheed  that  the  require- 
ment for  environmental  remediation  at  Burbank  results  from  past 
violations  of  environmental  laws  or  regulations.  In  explaining  the 
Superfund' s  laws  approach  to  liability  for  cleanup  activity,  the  Sen- 
ate report  as  part  of  the  legislative  history  of  the  Superfund  law, 
had  some  interesting  information.  I  would  like  to  quote  a  segment 
of  that. 

It  says  "two  benefits  flow  from  imposing  strict  liability  in  this 
manner.  No.  1,  the  adverse  impact  of  any  particular  misfortune  is 
lessened  by  spreading  its  costs  over  a  greater  population  and  over 
a  larger  time  period.  Secondly,  social  and  economic  resources  are 
more  efficiently  allocated  when  the  actual  cost  of  goods  and  serv- 
ices, including  the  losses  they  entail,  are  reflected  in  prices  to  the 
consumer." 

It  is  clear,  then,  that  the  drafters  of  the  Superfund  law  supported 
a  cost  allocability  policy,  I  believe.  These  provisions  are  separate 
and  distinct  from  fines  and  penalties  which  are  levied  against  con- 
tractors for  illegal  and  improper  activities.  Such  fines  under  the 
current  regulations  are  unallowable  costs  and  should  remain  so.  So 
stated,  the  activities  which  resulted  in  the  remediation  work  at 
Lockheed  did  not  result  from  any  fines  or  penalties. 

The  Director  of  Defense  Procurement  and  the  Defense  Contract 
Agency  developed  the  October  14,  1992,  guidance  paper.  The  con- 
tents of  this  guidance  are  generally  consistent,  we  believe,  with  the 
existing  acquisition  regulations  and  policies,  and  they  establish  the 
rules  of  the  road  for  the  allowance  of  environmental  costs. 

The  guidance  does  recognize  that  remediation  action  under  cer- 
tain environmental  regulations  is  not  a  violation  of  the  law  and 
concludes  that  most  environmental  costs  are  an  ordinary  and  nec- 
essary cost  of  doing  business. 

In  all  candor,  however,  the  guidance  does  contain  a  number  of 
provisions  which  are  imprecise  or  self-contradictory  and  which  may 
well  prove  unworkable  or  confusing  to  contractors,  auditors  and 
contracting  officers  attempting  to  implement  it. 

On  balance,  however,  we  believe  these  items  can  be  corrected 
over  time  and  that  the  guidance  is  a  generally  positive  step  toward 
establishing  environmental  cost  allowability  principles  which  will 
protect  the  government's  interests  as  well  as  that  of  the  contractor 
community. 

We  recommend  that  the  Department  of  Defense  be  granted  a  pe- 
riod of  time  to  implement  the  guidance  to  determine  its  effective- 
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ness  and  to  modify  it  if  such  a  change  is  indicated  after  a  reason- 
able period  of  practical  experience. 

With  respect  to  the  draft  FAR  cost  principle,  it  has  not  been  pub- 
lished for  public  comment,  although  it  has  been  circulated  unoffi- 
cially. In  its  current  form,  as  we  understand  it,  it  is  ambiguous  in 
certain  respects  and  if  it  were  issued,  it  would  surely  result  in  a 
substantial  increase  of  wasteful  litigation  due  to  the  burden  of 
proof  requirements  that  have  been  shifted  from  the  current  stand- 
ard. 

What  the  new  principle  does  is  set  up  a  presumption  of 
un  allowability  unless  you  can  prove  that  every  cost  you  incurred 
was  allowable.  Under  the  joint  and  several  legal  liability  of  the 
Superfund  law,  this  really  would  be  meaningless. 

In  short,  the  draft  cost  principle,  in  our  view  is  undesirable  from 
both  the  government's  ana  the  contractor's  standpoint,  and  any  fur- 
ther discussion  of  an  alternative  environmental  cost  principle 
should  be  deferred  until  the  existing  cost  principles  and  the  DCAA 
guidance  as  amended  have  had  an  opportunity  to  prove  their 
worth. 

We  believe  existing  government  contracting  regulations  and  guid- 
ance adequately  address  how  to  evaluate  remediation  costs  for  rea- 
sonableness, allocability,  and  allowability.  The  DCAA  guidance  is  a 
good  start  that  can  be  improved  and  will  bring  more  clarity  to  this 
very  complex  issue,  and  it  will,  in  our  view,  need  some  revision. 

In  conclusion,  Madam  Chairwoman,  I  want  to  compliment  you 
for  the  attention  that  you  and  your  committee  are  devoting  to  these 
important  procurement  policy  issues.  It  is  essential  that  these 
hearings  and  the  actions  which  follow  be  used  to  help  implement 
a  balanced  procurement  policy  that  will  facilitate  compliance  with 
environmental  laws  and  is  an  equitable  means  of  cost  reimburse- 
ment. 

As  I  have  indicated,  during  the  period  our  country  did  not  regu- 
late environmental  pollution,  industry  standards  and  government 
contract  requirements  resulted  in  our  present  need  for  remediation 
activity.  The  government  should  maintain  an  environmental  clean- 
up policy  that  assists  the  industry  partner  in  the  remediation  proc- 
ess, and  in  this  way  enhance  the  present  policy  of  environmental 
remediation. 

We  look  forward  to  working  with  you  to  achieve  the  balanced  en- 
vironmental procurement  policy  which  will  permit  us  to  achieve 
these  goals.  I  will  be  prepared  to  answer  questions  at  the  end. 

Thank  you. 

Mrs.  Maloney.  Thank  you  very  much  for  your  testimony. 

[The  prepared  statement  of  Mr.  Finkbiner  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Ronald  R.  Finkbiner. 
I  am  the  Corporate  Vice  President  of  Contracts  and  Pricing  for  the  Lockheed  Corporation. 

You  have  requested  our  participation  in  this  hearing  to  help  increase  the 
understanding  of  the  adequacy  of  DOD's  cost  allowability  rules  with  respect  to 
environmental  cleanup  costs. 

I  welcome  the  opportunity  to  discuss  this  and  other  environmental  remediation  issues 
with  you,  and  I  appreciate  your  making  this  statement  part  of  your  Subcommittee's  record. 
The  subject  of  this  statement,  in  a  general  sense,  is  the  high  cost  of  environmental 
remediation  imposed  on  industry  by  the  Superfund  law  i  without  regard  to  fault,  and  how 
those  costs  are  distributed.  The  costs  of  remediation,  in  the  view  of  many,  are  excessive  due 
to  the  plethora  of  federal,  state,  and  local  laws  and  regulations  enacted  over  the  past  several 
years  and  the  failure  of  many  of  these  statutes  to  enable  the  administrators  to  effect  a 
reasonable  cost-benefit  analysis.  It  should  be  noted  that  this  issue  is  part  of  a  broader 
debate  in  progress  concerning  environmental  laws  generally  and  the  balance  to  be  struck 
between  absolute  mandates  and  risk-based  approaches  to  environmental  regulation. 

As  a  March  21, 1993,  article  in  the  New  York  Times  (see  attached)  pointed  out,  many 
of  these  laws  and  regulations  were  written  to  "insure  that  certain  toxic  compounds  were  not 


The  Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act,  42  U.S.C 
Section  9601,  et  se^ 
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present  in  air,  water,  or  the  ground  at  levels  that  did  not  exceed  a  few  parts  per  billion, 
concentrations  that  could  be  measured  with  only  the  most  sophisticated  equipment"  The 
theme  of  this  article  was  to  point  out  that  the  imbalance  and  excessive  nature  of  the 
regulations  that  exist  today  are  causing  much  of  the  estimated  annual  expenditures  of  $140 
billion  for  environmental  remediation  to  be  wasted,  and  notes  that  "last  month,  the  E.  P.  A. 
officials  acknowledged  that  at  least  half  of  the  $14  billion  the  nation  has  spent  on  Superfund 
cleanups  was  used  to  comply  with  similar  'dirt-eating  rules,'  as  they  call  them."  This 
Subcommittee  is  in  a  very  good  position  to  address  this  critical  issue  and  to  provide 
appropriate  solutions  which  will  permit  a  reasonable  scaling  back  of  the  requirements  which 
add  little  to  the  public  health  and  welfare,  but  which  involve  unnecessary  but  significant 
expenditures. 

You  have  requested  that  we  provide  information  on  the  following  topics: 

1.  Lockheed's  past  and  projected  environmental  cleanup  costs  at  so-called 
Superfund  sites  and  the  portions  of  those  costs  paid  by  the  Department  of 
Defense,  other  federal  agencies,  and  Lockheed; 

2.  The  status  and  prospects  for  cleanup  efforts  at  Lockheed's  Burbank, 
California  site  that  was  examined  by  the  General  Accounting  Office,  including 
the  possible  sale  of  that  site;  and 
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3.  The  adequacy  of  current  and  proposed  federal  regulations  governing  the 
allowability  of  contractor  environmental  cleanup  costs,  specifically  Federal 
Acquisition  Regulation  (FAR)  31.201-2,  the  proposed  revision  to  those 
regulations,  and  the  October  14,  1992,  Defense  Contract  Audit  Agency 
(DCAA)  guidance  paper  on  Environmental  Costs. 

I  will  cover  each  of  these  in  order. 

LOCKHEED'S  CLEANUP  COSTS  AT  SUPERFUND  SITES 

Lockheed  has  been  named  a  Potentially  Responsible  Party  (PRP)  at  twelve 
Superfund  sites.  Nine  of  those  sites  are  waste  disposal  or  recycling  facilities  to  which 
Lockheed  lawfully  sent  hazardous  wastes,  but  which  the  EPA  is  now  requiring  to  be 
remediated.  The  three  other  active  Superfund  site  remediation  efforts  address 
environmental  contamination  relating,  at  least  in  part,  to  apparent  releases  of  hazardous 
materials  from  facilities  owned  or  operated  by  Lockheed.  One  of  these  is  Lockheed's 
Burbank  facility,  which  I  will  discuss  in  more  detail  later. 

For  the  eleven  non-Burbank  Superfund  sites,  Lockheed  has  spent  $5  million  for 
remediation  efforts  thus  far,  and  we  expect  to  incur  $24  million  in  future  remediation  costs.2 


*  The  other  Superfund  sites  are:  Auburn  Road  Landfill,  Londonderry,  New  Hampshire;  Stringfellow 
Acid  Pits,  Glen  Avon,  California;  Bio-Ecology  Site,  Grand  Prairie,  Tens;  Western  Processing  Company 
Site,  Kent,  Washington;  Queen  City  Farms  Site,  King  County,  Washington;  Porter-HiUview,  Palo  Alto, 
California;  Seattle  Yard  #1,  Seattle,  Washington;  Operating  Industries  Inc.  Monterey  Park,  California; 

(continued-) 
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For  the  Burbank  site,  we  have  spent  $38  million  to  date  for  groundwater  and  soil 
remediation,  and  the  estimate  for  future  Burbank  remediation  effort  is  $225  million.3 

Lockheed  is  incurring  environmental  remediation  costs  at  several  non-Superfund  sites. 
Expenses  to  date  at  those  sites  are  approximately  $22  million  with  an  additional  $71  million 
expected  to  be  spent  in  the  future.  Our  total  environmental  remediation  costs  experienced 
to  date,  therefore,  are  approximately  $65  million,  and  we  expect  to  spend  approximately 
$320  million  in  the  future  for  a  total  of  about  $385  million. 

Lockheed  has  paid  all  of  the  expenses  incurred  to  date  and  will  pay  the  costs  for 
which  it  is  obligated  in  the  future.  To  the  best  of  our  knowledge,  there  has  not  been  any 
direct  reimbursement  by  the  Department  of  Defense  or  any  other  federal  agency  for  any  of 
the  environmental  remediation  costs  incurred  to  date  nor,  absent  a  change  in  circumstances, 
will  we  submit  invoices  for  direct  costs  in  the  future.  In  accordance  with  applicable 
government  regulations,  we  have  claimed  (and  plan  to  continue  this  practice)  some  of  these 
costs  as  allowable,  allocable,  and  reasonable  overhead  or  general  and  administrative  costs 


2(... continued) 
Old  Minot  Landfill,  Minot,  North  Dakota;  Petrochem/Ekotek,  Salt  Lake  City,  Utah;  and  SAPP  Battery 
Salvage,  Jackson  County,  Florida. 

'I  must  note  that,  under  the  Superfund  law  and  the  Cleanup  and  Abatement  Orders  discussed  later,  the 
obligations  of  a  PR?  did  not  depend  upon  its  fault  or  negligence;  liability  under  these  rules  is  strict,  joint, 
and  several  and  is  imposed  on  a  non-fault  basis.  The  company,  then,  is  required  to  incur  these 
remediation  costs  even  though  it  was  fulfilling  the  requirements  of  its  government  contracts  and  complying 
with  the  requirements  of  then  prevailing  industrial  standards.  We  have  no  indication  that  the  requirement 
for  environmental  remediation  at  Burbank  results  from  past  violations  of  environmental  law  or  regulation. 
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for  government  contract  purposes.  These  costs  are  included  in  the  company's  forward 
pricing  (prospective)  rates  negotiated  between  the  company  and  the  Defense  Department's 
contracting  officers,  consistent  not  only  with,  applicable  procurement  regulations,  but  with 
the  legislative  history  of  the  federal  Superfund  law4.  Given  our  past  and  projected  mix  of 
government  contracts,  we  may  be  able  to  recover  between  50%  and  70%  of  the  $385  million 
as  allowable  costs  on  government  contracts.  The  rest  will  have  to  be  recovered  in  the  prices 
of  the  products  and  services  sold  to  others. 

BURBANK  CLEANUP  EFFORTS 

Site  History 

The  facilities  occupied  by  Lockheed  in  Burbank  consist  of  321  acres.  Lockheed  has 
occupied  certain  of  the  Burbank  facilities  for  approximately  60  years.  Part  of  the  property, 
about  128  acres,  was  purchased  by  Lockheed  from  the  United  States  in  1973-previoush/, 
beginning  in  1946,  Lockheed  had  operated  those  facilities  under  government  facilities 
contracts  when  it  was  known  as  Air  Force  Plant  14. 

In  1990,  due  to  an  anticipated  decline  in  the  defense  budget  and  the  need  to  enhance 
Lockheed's  competitiveness  and  the  efficiency  of  its  operations,  we  decided  to  close  the 


4In  rationalizing  the  Superfund  statutes'  strict  liability  scheme  for  the  producers  of  the  waste,  a  Senate 
report  on  the  legislation  stated:  "Two  benefits  flow  from  imposing  strict  liability  in  this  manner  (1)  the 
adverse  impact  of  any  particular  misfortune  is  lessened  by  spreading  its  costs  over  a  greater  population  and 
over  a  larger  time  period;  and  (2)  social  and  economic  resources  are  more  efficiently  allocated  when  the 
actual  costs  of  goods  and  services  (including  the  losses  they  entail)  are  reflected  in  the  prices  to  the 
consumer.*  S.  Rep.  96-848,  96  Cong.  2d  Sess.  (July  13, 1980)  (accompanying  the  Senate  version  of  the 
Superfund  legislation,  S.B.  1480). 
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Burbank  aircraft  manufacturing  facilities  and  move  the  remaining  operations  to  our  plants 
in  Marietta,  Georgia,  and  Palmdale,  California.  A  small  part  of  the  operations  still  remain 
in  Burbank,  but  we  expect  to  completely  vacate  the  properties  by  the  middle  of  next  year. 


This  will  bring  to  an  end  over  60  years  of  production  at  the  Burbank  site  where  over 
32,300  aircraft  were  produced,  over  30,600  of  which  were  military  aircraft  for  the  United 
States  and  its  allies.  These  include  bombers  such  as  the  Hudson  and  the  B-17;  fighters  such 
as  the  P-38,  P-80,  F-94  and  F-104;  trainers  such  as  the  T-33;  Navy  anti-submarine  warfare 
airplanes  such  as  the  P-3  and  S-3;  reconnaissance  aircraft  such  as  the  U-2,  TR-1,  and  SR-71; 
as  well  as  the  star  of  Desert  Storm-the  F-117  Stealth  Fighter.  Many  of  these  Lockheed 
aircraft  produced  in  Burbank  contributed  significantly  to  the  allied  victory  in  WW  II  and  to 
our  nation's  efforts  in  the  Korean  War  and  the  Vietnam  conflict. 

The  requirements  of  the  applicable  government  contracts  and  the  then  prevailing 
industrial  practices  involved  the  use  of  solvents  containing  PCE5  and/or  TCE'  and  others, 
as  well  as  petroleum  products  which  were  in  part  responsible  for  the  groundwater  and  soil 
contamination  in  Burbank. 


s. 


PCE"  is  the  common  abbreviation  for  the  chlorinated  solvent  "perchloroethylene." 
'TCE"  is  the  common  abbreviation  for  the  chlorinated  solvent  "trichloroethylene. 
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Virtually  none  of  today's  environmental  regulations  existed  during  most  of  the  time 
period  the  contamination  occurred  Had  they  been  in  existence,  the  costs  of  operations 
should  have  been  higher,  and  the  price  of  aircraft  would  accordingly  have  been  higher  also. 
One  might  postulate  that  had  today's  regulations  been  in  existence  in  1928  when  Lockheed 
operations  commenced,  then  there  would  be  very  little,  if  any,  remediation  costs  today.  But 
then  well  over  95%  of  the  increased  costs  of  operations  associated  with  compliance  with 
those  regulations  would  have  been  included  in  the  increased  prices  of  aircraft  sold  to  the 
government 

Status  and  Prospects  of  Cleanup  Efforts 

Lockheed  has  been  performing  some  groundwater  remediation  efforts  at  Burbank 
since  the  early  1980s  when  groundwater  contamination  was  discovered  in  water  supply  wells 
in  Burbank.  Under  the  direction  of  the  California  Regional  Water  Quality  Control  Board 
(CRWQCB),  the  efforts  through  1987  were  primarily  devoted  to  determining  if  certain 
underground  tanks  were  leaking,  performing  additional  investigations,  and  the  submission 
by  Lockheed  of  a  Remedial  Action  Plan.  In  December  1987,  the  company  began  operating 
under  a  Cleanup  and  Abatement  Order  (No.  37-161)  from  the  CRWQCB  affecting  our 
facilities  in  Burbank.  This  Order  requires  site  assessment  and  action  to  abate  groundwater 
contamination  by  a  combination  of  groundwater  and  soil  cleanup  and  treatment.  It  was 
followed  by  a  second,  related  Cleanup  and  Abatement  Order  (No.  92-066)  in  December 
1992. 
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In  June  1986,  the  United  States  EPA  placed  "North  Holrywood-Burbank"  on  the 
National  Priorities  List  which  includes  the  Burbank  Well  Field  and  Lockheed's  Burbank 
faculties.  In  May  1989,  the  EPA  issued  a  Special  Notice  Letter  to  Lockheed  that  identified 
it  as  a  Potentially  Responsible  Party  for  this  site.  In  March  1991,  Lockheed  and  two  other 
Potentially  Responsible  Parties- Weber  Aircraft,  Incx,  and  the  City  of  Burbank-entered  into 
a  Consent  Decree  with  the  EPA  Pursuant  to  that  Consent  Decree,  Lockheed  agreed  to 
design  and  construct  a  groundwater  treatment  facility  which  is  expected  to  be  operational 
by  1994,  and  is  projected  to  reach  its  full  operating  capacity  of  12,000  gallons  per  minute  in 
1998. 

The  EPA  and  the  CRWQCB  attributed  the  groundwater  contamination  in  the  "North 
Hollywood-Burbank"  site  in  part  to  industrial  operations  at  Lockheed's  Burbank  facilities, 
including  machinery  degreasing,  paint  stripping,  and  solvent  distillation,  and  to  conditions 
there  such  as  leaking  pipelines,  storage  tanks,  and  barrels.  The  contamination  at  Burbank 
is  believed  to  have  occurred  over  a  long  period  of  time,  beginning  before  World  War  II. 
TCE,  one  of  the  principal  groundwater  contaminants,  was  not  utilized  by  Lockheed  at 
Burbank  after  1966. 

Pursuant  to  the  EPA  Consent  Decree,  Cleanup  and  Abatement  Orders  No.  87-161 
and  No.  92-066,  and  the  subsequent  directions  of  the  CRWQCB,  Lockheed  is  incurring  and 
will  continue  to  incur  significant  costs  to  assess,  investigate,  and  remediate  groundwater  and 
soil  contamination  at  its  Burbank  facilities.    Certain  of  these  costs  are  in  the  nature  of 
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expenses,  but  others,  such  as  those  incurred  for  the  construction  of  a  groundwater  treatment 
facility,  are  capital  expenditures.  We  believe  the  prospects  for  meaningful  environmental 
remediation  at  the  Burbank  site  are  good. 

The  Committee  has  requested  that  I  address  the  possible  sale  of  the  Burbank  site. 
Lockheed  has  explored  various  possibilities  for  selling  parts  of  the  Burbank  site.  With  the 
exception  of  a  small  parking  lot  which  required  no  remediation,  none  of  these  possibilities 
has  materialized,  and  we  presently  expect  that  any  further  sales  will  not  occur  for  several 
years,  if  ever. 

Lockheed  is  incurring  the  environmental  remediation  costs  at  the  Burbank  site  in 
order  to  comply  with  federal,  state,  and  local  regulations  and  orders,  not  to  prepare  the  site 
(or  portions  thereof)  for  sale.  Indeed,  Lockheed  would  have  to  incur  those  costs  irrespective 
of  whether  the  site  was,  or  could  be,  sold. 

Consequently,  the  possibility  of  a  sale  of  all  or  a  portion  of  the  Burbank  site  is 
irrelevant  to  Lockheed's  environmental  remediation  costs  or  the  proper  treatment  of  those 
costs  under  its  government  controls. 

ADEQUACY  OF  CURRENT  AND  PROPOSED  FEDERAL  REGULATIONS 
GOVERNINH  AM-OWABrUTY  OF  REMEDIATION  COSTS 


71-683  -  93  -  5 
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I  will  address  this  subject  in  three  parts,  first  beginning  with  the  issue  of  current 
Federal  Acquisition  Regulations,  followed  by  a  discussion  of  the  DCAA  Guidance  Paper  on 
Environmental  Costs,  and  concluding  with  a  discussion  of  the  unpublished  draft  FAR 
Environmental  Cost  Principle. 

THE  GENERAL  FAR  COST  PRINCIPLES 

"Environmental  compliance  costs"  are  not  now  specifically  treated  in  a  separate  FAR 
cost  principle.  Therefore,  allowability  is  determined  by  the  general  cost  principles  in  FAR 
31.205.  Under  those  general  cost  principles,  a  cost  is  allowable  if  it  is  reasonable  in  nature 
and  amount,  is  allocable,  and  is  not  made  unallowable  by  a  contract  clause  or  by  a  provision 
of  FAR  31.205.  Under  FAR  31.201-3,  the  contractor  has  the  burden  of  proving  that  its  costs 
are  reasonable. 

A  cost  is  generally  an  allowable  type  of  cost  if  "it  is  the  type  of  cost  generally 
recognized  as  ordinary  and  necessary  for  the  conduct  of  the  contractor's  business  or  contract 
performance."  Additional  factors  relating  to  the  allowability  of  a  type  of  cost  include 
"generally  accepted  sound  business  practices,"  "Federal  and  State  laws  and  regulations,"  and 
the  "contractor's  responsibilities  to  the  government ...  and  the  public  at  large." 

Lockheed's  environmental  remediation  costs  are  plainly  an  allowable  type  of  cost 
under  this  standard.  Those  costs  are  of  a  type  that  is  "generally  recognized  as  ordinary  and 
necessary  for  the  contractor's  business,"  (FAR  3 1.201-3(b)(  1))  and  are  being  incurred  in  part 
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to  discbarge  the  corporation's  responsibilities  with  respect  to  the  health  and  safety  of  the 
public  at  large  (FAR  3 1.201 -3(b)(3)).  Moreover,  the  costs  relating  to  groundwater  and  soil 
remediation  are  being  incurred  pursuant  to  the  direction  and  under  orders  of  federal  and 
state  environmental  authorities.7 

The  environmental  remediation  costs  being  incurred  are  not  unallowable  "fines  and 
penalties,"  within  the  meaning  of  FAR  31.205-15(a).  This  is  clear  in  the  "Guidance  Paper 
on  Environmental  Costs"  which  will  be  discussed  next,  as  well  as  from  long  established 
practice  by  the  Department  of  Defense  and  other  government  agencies  in  the  treatment  of 
these  costs.  "Fines  and  Penalties"  can  be,  and  sometimes  are,  imposed  upon  contractors  for 
failure  to  take  expeditious  action  to  comply  with  environmental  regulations  or  orders.  These 
costs,  with  justification,  are  unallowable  and  should  remain  so. 

GUIDANCE  PAPER  ON  ENVIRONMENTAL  COSTS 

The  Director  of  Defense  Procurement  and  the  Defense  Contract  Audit  Agency 
developed  and  released,  on  October  14,  1992,  a  Guidance  Paper  on  Environmental  Costs. 
The  advice  contained  in  this  paper  is  generally  consistent  with  existing  acquisition  regulations 
and  policy  and  establishes  the  rules  of  the  road  for  the  allowance  of  environmental  costs. 
The  significant  areas  addressed  in  the  guidance  include:  treatment  of  environmental  costs 


7In  accordance  with  and  subject  to  the  Defense  Department's  cost  principles,  we  have  entered  into  a 
Memorandum  of  Understanding  with  the  contracting  officer  to  establish  a  basis  for  cost  allocation  and 
reimbursement  of  environmental  remediation  costs  at  Burbank. 
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as  normal  business  expenses;  allowability  and  reasonableness;  contractor  liability  as  a 
Potentially  Responsible  Party  (PRP);  insurance  recovery,  and  environmental  law  violations. 

The  guidance  recognizes  that  remedial  action  under  certain  environmental  regulations 
is  not  a  violation  of  law.  Rather,  because  such  statutes  impose  liability  without  fault,  the 
incurrence  of  remediation  costs  to  correct  environmental  contamination  is  not  a  penalty,  but 
a  legally  required  compliance  obligation.  For  this  reason,  it  is  necessary  to  make  a 
determination  of  how  the  contamination  occurred  in  order  to  determine  allowability. 
Specifically,  remediation  costs  which  are  the  result  of  "contractor  violation  of  law  or 
regulations,  or  disregard  of  warnings  for  potential  contamination"  could  be  unreasonable  and 
therefore  unallowable. 

The  guidance  concludes  that  most  environmental  costs  will  be  reasonable.  It  also 
recognizes  that  government  contractors,  in  the  ordinary  course  of  their  business,  generally 
"should  take  measures  to  prevent  or  reduce  their  environmental  costs."  Factors  to  be 
considered  in  determining  reasonableness  include: 

•  measures  taken  to  reduce  or  prevent  contamination  to  reduce  environmental 
costs; 

•  the  degree  to  which  increased  remediation  costs  should  have  been  avoided; 
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•  whether  the  contractor  exercised  due  care  and  was  in  compliance  with  the  law; 

•  the  degree  of  cost  increase  due  to  the  contractor's  delay  in  taking  action  after 
discovery  of  the  contamination  ;  and 

•  the  contractor's  reasonable  pursuit  of  insurance  reimbursement,  contribution 
from  third  parties  who  are  jointly  responsible  for  cleanup  costs,  and 
reasonable  defense  and  settlement  of  claims  asserted  against  the  contractor. 

The  DCAA  may  question  environmental  costs  resulting  from  contamination  which 
should  have  been  avoided  or  which  were  the  result  of  perceived  contractor  wrongdoing.  In 
addition,  increased  costs  due  to  contractor  delay  in  remedying  the  contamination  may  be 
challenged  as  unreasonable.  This  would  appear  to  include  remediation  costs  caused  by 
ordinary  negligence  or  innocent  mistakes  by  contractor  personnel.  Cases  dealing  with  costs 
incurred  as  a  result  of  mistake  or  negligence  have  held  that  such  costs  are  an  ordinary  cost 
of  doing  business  and  are  allowable,  unless  the  mistake  was  obvious,  willful,  or  resulted  from 
the  contractor's  failure  to  properly  manage  its  employees'  activities.  These  cases  suggest  that 
where  the  contamination  occurred  due  to  mistake  or  ordinary  negligence  or  the  alleged 
violation  was  not  willful,  the  remediation  costs  should  be  allowed.  This  result  appears  to  be 
at  odds  with  the  DCAA's  guidance. 
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The  guidance  recognizes  that  CERCLA  provides  for  joint  and  several  liability  of 
PRPs.  This  is  taken  into  account  in  limiting  the  amount  that  may  be  claimed  by  the 
contractor  from  the  government  The  guidance  states  that  a  contractor  may  seek  to  charge 
the  government  only  the  "contractor's  share  of  the  cleanup  costs  based  on  the  actual 
percentage  of  the  contamination  attributable  to  the  contractor."  Liability  of  other  PRPs  is 
not  chargeable  as  an  allowable  cost,  even  if  paid  by  the  contractor.  Contractors  that  do  pay 
the  pro  rata  liability  shares  of  other  PRPs  are  thus  left  only  with  rights  of  contribution  or 
subrogation  against  the  other  PRPs.  The  guidance  defines  uncollected  and  uncollectible 
contribution  and  subrogation  claims  as  bad  debts,  which  are  unallowable  costs  under  FAR 
31.20S-3  and  31.204(c).  We  believe  the  guidance,  in  this  case,  unreasonably  extends  the 
meaning  of,  and  ordinary  application  of,  the  "bad  debt"  cost  principle. 

The  guidance  relies  on  FAR  31.201-4  in  setting  forth  its  rules  for  allocability.  The 
guidance  concludes  that  costs  incurred  to  remedy  past  contamination  generally  should  be 
allocable  as  period  costs.  The  guidance  attributes  the  costs  to  the  current  accounting  period 
and  to  contracts  active  in  the  current  period,  even  though  the  need  to  incur  these  costs 
resulted  directly  from  activity  undertaken  in  the  past  with  other  contracts.  We  agree  with 
this  approach. 

The  guidance  provides  that  environmental  remediation  costs  should  be  allocated  to 
the  contractor's  business  segment  or  segments  associated  with  the  contamination  and,  in 
turn,  allocated  to  the  segment's  contracts  as  part  of  residual  general  and  administrative  costs 
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in  a  manner  consistent  with  Cost  Accounting  Standard  410.  Costs  incurred  to  prevent  future 
contamination,  the  guidance  states,  "will  generally  be  allocated  as  an  indirect  expense  using 
a  causal  or  beneficial  base."  The  guidance  addressed  allocation  of  costs  incurred  to 
remediate  a  site  no  longer  occupied  by  a  contractor. 

The  guidance  provides  that  cleanup  costs  generally  should  be  allocated  to  the  business 
segment  at  the  new  site  to  which  work  performed  at  the  previous  site  was  transferred. 
Where  the  segment  is  closed  and  none  of  the  contractor's  remaining  segments  perform  the 
work  that  was  performed  at  the  previous  site,  the  guidance  states  that  remediation  costs 
generally  will  not  be  allocable  to  other  segments.  In  light  of  the  decline  in  defense 
procurement,  this  approach  may  result  in  allocation  to  segments  having  little  or  no  business. 
This  would  result  in  minimal  recovery  for  the  contractor  and,  in  such  cases,  fairness  dictates 
allocation  to  the  company  as  a  whole. 

The  guidance  contains  a  number  of  other  items  which  are  imprecise  and  will  be 

unworkable  or  confusing  as  contractors,  auditors,  and  contracting  officers  attempt  its 

implementation.  However,  we  believe  these  items  can  be  corrected  over  time  and,  for  the 

most  part,  the  guidance  represents  a  positive  step  toward  establishing  fair  and  equitable 

principles  for  environmental  cost  allowability.    Given  the  complexity  of  this  subject,  we 

believe  the  guidance  should  be  given  a  time  period  to  be  applied  by  the  Department  of 

Defense  to  determine  its  effectiveness  and  to  modify  it,  as  necessary,  based  upon  the 

experience  of  contractors  and  DoD. 

i 
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UNPUBLISHED  DRAFT  FAR  ENVIRONMENTAL  COST  PRINCIPLE 

The  FAR  Council  has  circulated,  though  not  officially,  a  draft  FAR  cost  principle 
addressing  the  allowability  of  environmental  remediation  costs.'  This  draft  cost  principle  has 
no  legal  standing  and  may  never  be  issued;  nonetheless,  it  may  reflect  the  current  thinking 
of  at  least  some  in  the  government  The  draft  principle  is  ambiguous  in  certain  respects  and 
will,  if  issued,  probably  result  in  a  substantial  increase  in  unnecessary  and  wasteful  litigation 
due  to  its  "burden  of  proof  requirements.  (In  my  discussion  of  this  subject,  I  will  repeat 
some  points  I  made  earlier  in  this  statement.) 

Under  the  draft  cost  principle,  costs  incurred  by  the  contractor  to  correct  existing 
environmental  damage  are  unallowable  unless  the  contractor  can  prove  that  it: 

•  was  performing  a  government  contract  at  the  time  the  conditions  requiring 
correction  were  created  and  performance  of  that  contract  contributed  to  the 
creation  of  the  conditions  requiring  correction; 

•  was  conducting  its  business  prudently  at  the  time  the  conditions  requiring 
correction  were  created,  in  accordance  with  then-accepted  relevant  standard 
industry  practices,  and  in  compliance  with  all  then-existing  environmental  laws, 
regulations,  permits,  and  compliance  agreements; 


*The  draft  rule  was  published  in  BNA's  Federal  Contracts  Report,  May  4,  1992,  57  FCR  692. 
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•  acted  promptly  to  minimi?*  the  damage  and  costs  associated  with  correcting 
it;  and 

•  has  exhausted  or  is  diligently  pursuing  all  available  legal  and  contributory  _ 
sources  to  defray  the  environmental  costs. 

We  suggest  that  the  draft  cost  principle  (which  incorporates  a  "guilty  until  proven 
innocent"  policy)  should  not  be  implemented.  Indeed,  we  question  the  necessity  for  a  cost 
principle,  given  the  present  regulatory  framework  and  the  comprehensiveness  of  the  DCAA 
guidance. 

The  treatment  of  environmental  "damage  costs"  as  presumptively  unallowable  conflicts 
with  the  economic  reality  of  Superfund  and  similar  laws.  Today,  environmental  remediation 
costs  are  incurred  throughout  industry  and  by  government  agencies  in  connection  with 
activities  that  were  commonly  conducted  for  decades.  They  are  a  cost  of  doing  business. 
In  performing  environmental  remediation  work,  contractors  are  fulfilling  their  responsibilities 
under  law  and  responding  to  a  new  public  policy.  Thus,  absent  any  adjudication  of  unlawful 
conduct  by  the  contractor  through  its  managers,  remediation  costs  should  be  recognized  as 
ordinary  and  necessary  business  expenses  in  the  pricing  of  government  contracts.* 


This  is  consistent  with  the  United  Stales  General  Accounting  Office  General  Counsel's  letter,  B- 
2468212  of  February  3,  1992,  to  Chairman  Conyers;  the  Defense  Department's  letter  of  September  1, 
1992,  to  Chairman  Conyers;  and  the  DCAA  guidance  of  October  14, 1992. 
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A  presumption  of  unaOowabflity  is  inconsistent  with  the  legal  bases  on  which 
environmental  remediation  liabilities  are  imposed.  In  the  majority  of  cases,  contractors  incur 
remediation  costs  under  strict  liability  statutes  that  permit  no  defenses  based  on  the 
propriety  of  the  contractor's  conduct  at  the  time  the  wastes  were  discharged.  Since  the 
liability  is  imposed  without  regard  to  fault,  it  is  wrong  to  presume,  as  the  draft  cost  principle 
does,  that  such  costs  are  the  result  of  improper  conduct  by  the  contractor.  In  fact,  in  cases 
where  improper  conduct  is  proven  and  fines  or  penalties  are  assessed,  these  fines  and 
penalties  are  unallowable. 

In  addition,  the  rule  in  its  present  form  would  be  impractical  to  administer.  The  rule 
would  require  contracting  officers  to  make  difficult  determinations  of  the  contractor's 
compliance  with  environmental  laws  and  applicable  industry  standards.  Such  determinations 
are  likely  to  be  unpredictable  and  arbitrary  because  they  lie  outside  contracting  officers' 
expertise.  Unallowable  costs  in  this  area  should  be  based  upon  a  final  judgment  by  a  court 
or  administrative  agency  that  a  contractor  has  violated  an  environmental  law  or  regulation. 

The  draft  cost  principle  fails  to  recognize  that  liability  under  CERCLA  and  other 
strict-liability  environmental  laws  does  not  constitute  a  "violation"  of  law.  A  sound  policy 
reason  does  not  exist  to  presumptively  disallow  environmental  costs  when  they  do  not 
necessarily  result  from  any  fault  on  the  part  of  the  contractor.  A  presumption  for 
disallowance  can  only  work  to  frustrate  the  public  policy  favoring  remediation  and  will  lead 
to  more  litigation  in  the  already  heavily  litigated  area  of  environmental  law. 
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I  know  this  may  sound  argumentative;  however,  I  don't  mean  it  in  that  sense.  Still, 
"if  it's  not  broke,  don't  fix  it"  Allowability  of  environmental  remediation  costs  can  be 
determined  fairly  under  the  genera]  standards  of  reasonableness  and  allocability .  Too  many 
individual  cost  principles  add  little,  if  anything,  to  the  general  standards  while  creating 
unnecessary  complexity  in  the  already  overly  complex  system  of  cost  allowability.  The  draft 
cost  principle  fits  this  category  neatly.  Frankly,  the  cost  principle  on  reasonableness  and 
the  DCAA  guidance,  with  appropriate  modifications,  will  do  a  better  job. 

SUMMARY 

Lockheed,  as  well  as  thousands  of  other  industrial  companies,  is  required  to  meet  an 
ever-growing  stream  of  environmental  laws  and  regulations.  Many  of  these  laws,  such  as 
CERCLA,  impose  significant  costs  to  remediate  the  results  of  common,  standard 
manufacturing  and  disposal  practices  used  many  decades  ago.  We  urge  Congress  to  re- 
examine whether  such  laws  are  providing  balanced  cost-beneficial  solutions  to  real 
environmental  problems.  Our  economy  cannot  afford  to  "make  dirt  safe  to  eat" 

Absent  the  adjudication  of  unlawful  conduct  by  the  contractor's  managers  under  the 
environmental  laws,  remediation  costs  should  be  viewed  as  ordinary  and  necessary  costs  of 
doing  business.  Existing  government  contracting  regulations  and  guidance  adequately 
address  how  to  evaluate  such  costs  for  reasonableness,  allocability,  and  allowability.  The 
DCAA  guidance  is  a  reasonable  initial  attempt  to  bring  clarity  to  a  very  complex  issue  but, 
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as  noted  earlier,  it  needs  further  study  and  analysis  that  will  lead  to  important  revisions  in 
order  to  make  its  implementation  equitable  and  effective. 

The  draft  cost  principle  is  vague,  confusing,  and  with  its  unjustified  burden  of  proof 
requirements,  is  unworkable  at  best  and  punitive  at  worst  It  would  surely  lead  to 
unnecessary  and  wasteful  litigation  and  is  something  the  Defense  Department  and 
contractors  cannot  afford  if  we  expect  to  continue  to  have  a  robust  industrial  base,  downsize 
our  companies,  convert  to  non-defense  work,  and  compete  for  new  business  in  a  worldwide 
market. 

In  conclusion,  Mr.  Chairman,  I  want  to  compliment  you  for  the  attention  you  are 
devoting  to  these  important  procurement  policy  issues.  It  is  essential  that  these  hearings  and 
the  actions  which  will  follow  be  used  to  develop  a  balanced  public  policy  to  address  the 
environmental  problems  which  confront  our  nation.  As  I  have  stated,  government  and 
industry  shared  responsibility  for  the  creation  of  these  environmental  concerns  and,  if  they 
are  to  be  adequately  remedied,  we  must  fairly  share  the  responsibility  for  the  necessary 
cleanup  activity.  If,  however,  the  government  develops  an  environmental  cleanup  cost  policy 
which  financially  weakens  the  industry  partner  in  this  process,  the  government  will  limit  its 
ability  to  achieve  the  environmental  goals  we  all  desire.  We  look  forward  to  working  with 
you  to  achieve  the  balanced  environmental  procurement  policy  which  will  permit  us  to 
achieve  these -goals.  Thank  you. 
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ihe  UnhetJ  States  is  au»1roiwi»aa«aJ  ajaaffj 
aorJaj  by  episodic  paa4c~ 

p.ic^rdaflergeoawrn.thaae-Jn*'*"**- 
bursmrto  perk;  slaiajJe^ar^rrabnMlanat 

'Ihe  EJjtw  csTdabts  (be  problesa  tbjs  way-. 
"Our  society  b  Tory  re«*lJ>«.  bad  when 
concerns  are  raised  people  want  acdon.  Toe 
•raMem  in  ■  aataawattesraitssBCaaTI  aassty 

SilhCrbacV.  .^tcBpeor>it>«>ld»eb«trer 

lo  karo  naora."  .* 

.  Thtre^rt.tt  added,  b  that  -ssa-n-  new  in 
the  ptsaron  Of  sayiag  hi  etiiie  a  tow  of  our 
pregrarns,  'Oops,  we  made  a  mistake/  " 

Pressdaoi  Cssston  is  CMjarly  awara  ot  ibis 
view.  As  Oovernor  of  Arkansas,  bt  enntarua  I- 
ly  erjrapli  arf  as  a  Federal  issdc  waste 
eieamrp  propel  io  JadtsorrviUe  devnored  CJ 
aasTGoo  In  Kite,  FederaJ  bad  prmtt  ftsoney. 
Siat*  otlKiats  said  aoariy  a  decade  of  work 
has  preeVe  ad  bt'Je  moet  than  pOcs  w(  lechni- 
cal  ckscuraerns.  exarbltaw:  legal  kflU  and 
public  discord. 

To  be  Sure,  straw  of  (be  atav  bafiort  the 
nation  is  spendlag  ibis  year  pays  tt»  bjmIiop- 
mcmal  programs  thai  are  airninmibly  nwj- 

hjl  As  an  r*a«opJe.  few  esperta  Question  *e 

vaJwo.'spew^rtwthr/UWhon  each  year 
en  new  sewage  iiemeKnt  plama.  Many  o- 
pens,  bvwsvu,  ojaaBTbyj  nte  abilnin  of 
spraebng  biutens  of  dnOantenratexi  people 
from  iraccs  of  tDToc  ciMupuemxs. 

The  new  txoeol  of  mots-Jit  has  UsjsJomed 
as  poky  makers  confront  ptsneury  threats 
Eke  global  warranty,  aaane  derssetsao  and 
defortstauon  m  wbteh  (be  consequences  of 
wrong  action  are  mveh  greater,  tiabrss  the 
not  len  rcthtnks  its  approach  ta  eamrtsssw- 
ul  protr-etion.  sosne  experts  say.  the  trailed 
Stales  contd  repeat  its  mie lakes. 
•  -The  Prestdent'is  aware  of  Ihla  duetama. 
ami  (here  H  Icadtrrsbip  m  thts  Adeaaaistrailon 
tor  tryipg  (o  tnangc  the  way  we  oa_bustness 
In  every  :ispeci  ol  gtitwtaitg.  vacsudSng  eovi. 
rtsvttcnial  presxvasa,"  tak)  Carol  «- 
Browmrr.  the  Adatrtislrator  of  Ihe  Ecvjroo- 
rnentil  Prvjietttoa  Aoroey.  "We  bave  aa  a>- 
satr  for  cltaiigo  lo  occur  as  new  hatetttMsaa 
becDEaM  avaiUble.  This  B  not  so  area  where 
a  aahriien  win  fit  forever.*" 


Policy  Now 
Costly  Solutions 
Seeking  Problems 

Almost  -rox-ae  asvelved.  iKlusnng  eaov- 
enumiy  and  bv-jl  m»iiuuuienial  groups. 
arrets  that  ibe  iwxic  waste  progj-am  sswsos 
aa  the  raest  wastefal  elTan  of  all  It  began .15 
years  aeo  when  she  nation  rosa  as  revtilsion 
over  ibe  *senve»y  of  seeping  cnemicaB  at 
Los*  Canal  in  ****"  Tor*.  Mvrssbesto  of  people 
were  iS-acusucd  troea  their  bonkem. 

ta  ,-cspnra?  CatigiUit  passed  two  "*rari: 
the  Jiajliriial  law  of  IPs*  and  atisvYmtaenU 
te  the  Reseuree  Cortarr-silon  *t*  tVeovery 
Art  m  U*4.  A  0*r-nsdC  tarer.  (beta  bat  have 
Oatira  the  G—eramB*  m  spend  tlmJ-O 
Mraon  a  yea  r  for  the  Jasperftinol i*^****a» 
up  tesie  waste  she*,  and  more  man  M  wmon 


Cct-  t  icucd 
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mwre  *  yea*-  wa  tinOar  program  hi  other 

"Doss  n  make  «■  10  speed  minions  of 
doners  canning  ap  a  jftr  that  only  tni  ■ 
ramh  of  m  oance  of  corns  minat  ion  v-  „^ 
Dr.  Richard  Goodwin.  *  private  unliiaanlli 
Id  caednees-  to  Upper  Hk  «.•»»»,  NJ,  who 
has  overseen  more  than  3*  uxkjc  «ikc  eleen- 
•pa.  ~l  say  no.  All  we're  doing  in  1 
is  ihttiwloi  money  at  a 
tiuu«o»tog   pebhc   keel*  or   lh« 


Hugh  i.  Kauf mtn,  a  ha; 
daBst  at  the  EJ»_A.  who  hasped  wmr  the 
problem  at  Lore  renal.  Mid  that  m  the  lew 
1  to  which  J  til.  Is  t  — 


The  best  thiol  wclnfcllmnjjn  peep* 

■  they  waal.  Dam  pot  op  ■  fence  and  *  ftoj 

that  My  stay  away." 
Mr.  Kenfman  aid  no  knows  ih»t  his  Idee 

represent]  ■  marked  dwft  to  die  irsditxm- 
al  view  of  bow  the  oaucw  should  cara  tor  to. 
hod.  Bat  he  and  other  expert)  jay,  h  dees 
sot  make  amae  to  den  op  these  waste*  at 
costs  that  rrequcnilv  exceed  lit  muHoo  aa 
acre. 

Eves  a  prmdpaj  acinar  of  the  SopeHuod 
tow,  Cc*.  Jim  Ffcrto  of  Hew  Jersey,  who  was 
deinan  of  a  House  tmiiunmenul  subcaca- 
refttee  to  the  IfTfs,  saw  argues  that  the 
Inflexible  raats  aanao   that  Superfund  ra- 


nee ue  often  devoted  to  making  shea 
It  doesn't  make  tay  sense  Co  cksa  op  a 


pristine. 

r»i  yard  in  duw.u/wu  Newark  aa  k  can  be  a 


drinking  water  lumw,-  he  wtd.  l)iiiB*an. 
rhetorically. 

Teade  waste  cleanups  are  one  example  af  a 
program  tone  awry.  Ken  are  others: 

•  Early  to  the  IMVs.  Governmect  sciea- 
mas  argned  that  exposure  to  asbestos  enon) 
;  thousand!  01  cancer  deaths.  Since  at- 


Nonc  of  the  termer  re  aWaaal  of  Times  Beach 
have  been  Sound  10  be  harmed  by  d«j»  to.  aad 
two  rears  at*.  Dr.  Vernon  N.  Hook,  the 
ledrral  official  who  erred  the  evacuation. 
declared  that  he  had  made  a  miuakc 

Tel  even  as  aaai  inom  sums  ef  0 
beast  >P«nl  "»  *«*»  probtoms,  w» 
was  doing  pule  sboot  others.  Here  are  two: 
aiwda mil  ji.  a  highly  Baric  rnetai.  has  oon- 
umtoaiad  ihousaaas  af  lakes  across  the  ne- 
tton.  poisoning  wftdhn  and  thrcntantne,  bo 
ansa  hearth,  state  environmental  offloads 
bay.  Twenty  aaaasssj  kaJUtfUig  Hew  York, 
haw  pasted  waminft  at  lakes  nrgmi  people 
am  M  cat  the  flsh  because  they  are  MM  by 
Bacrcsary,  wesch  cae  causa  bjbj  vuua  aystaui 
dhltouaii.  B»  during  debate  on  the  Clean  Air 
Act.  to  Mb.  Coneress  eaaaMej  ad  Umr-Jng 
menoary  S" eaMekaj  from  coa^boraing  elec- 
tric plants.  The  lawmikera  MM  hot  t*  act 
bccsvse  they  beJsrved  utjaoe*  had  already 
been  asked  10  spend  ^nooeh  to  coDtret  add 
rato.  Senate  and  Kenan  1  nadirs  said. 

fin  the  toti  twe  vears.  several  Federal 
aevncJe*  have  caned  exposure  to  lead  the 
largest  environ  mem  it  threat  to  the  natxx'j 
cneasreaL  Although  fOTne  sctoBtlsts  dispute 
that,  several  stodlea  have  shown  chat  lead 
potsontna,  to  children  feeds  10  reduced  bsseBJ- 
saBace.  leaiuaai  ossabi&uea  and  hyoeractivv 
ry.  The  problem  k  that  meat  houses  task 
before  the  WW,  could  have  sense  lead-based 

pVewVb,  Mi  eaK  MaaU*  ■  DIM  dSSCTT^Q  aHtti  waaaataaaf 

pake  chips  or  aaaajkkj  toad-tadeo  dust.  Seme 
experts  barve  said  renMvJna  the  Jead  paint 
win  ant  at  least  an  bUssa.  Tbts  year,  the 

Can am  win  speed  SZM  muttm  en  the 

aeonxaaa,  fax  less  than  h  spends  on  rlnatni 
m  toxic  1 


M  the  IflTs.  mvduuuautal  aamtcs  ran> 
to  ran  more  than  30  pates.  Id  the  rSbTS.  these 
otrh  sasdom  numbered  (ewer  than  5*0  pates. 
The  reason  was  that  Cleanest  wanted  la 
mandate  safety  hrnks  so  specific  that  the 
Administration  could  am  ignore  or  evade 
them.  Mr.  RefRy.  the  feraeer  E. PA-  ehaef. 
aald.be  wea  toneeijr  aeahle  to  ehaaee  th» 
Covcrnmeal's  thtokne,  desph*  Ms  Street 
apealoa  that  emiiojuinnial  peocy  ati  ao  the 
wroaf  oseme.  because  This  lepnsajted  a 
pretty  sianalcaM  ebaefe  ef  direction." 
Leffdndiiet  PoAuoaa* 

At  the  kwdtot  amtiunmeneal  rroapv  staff 
members  dtopeto  the  aawajtaaasa  view  that 
owvtreamental  poliey  »<at  track. 

-ft  "a  aa  effort  10  kstaaatm  paJMasV*  said 
Daosd  F.  Becker,  dtrertor  of  the  Global 
W/armsnfand  Cnersj  Preerem  at  the  Storra 
Quo.  "There  are  uuwetful  lerces  who  have 
an  economic  stare  in  "^"i  I  ajaaasj  txm- 
rowimaml  damate." 

But  ethers  who  analyze  uivfa  ajaaaaaaa  b> 
roes  said  these  groups  are  to  eahpeV  of 
bccomwTj  the  eeajai  eo^avstoot  ef  the  mfls- 
lary  lobby,  more  interested  to  sowbit  fear 
aad  |#rntatilnt  wasteful  proeraras  than  In 


"We  are  In  danger  of  tosinx  eredibilay  tad 
thus  tostoj  patbc  sappon  IT  we  dont  modify 
the  whole  way  we  as  abnot  pnaaajjaaj  eahBc 
bealtn  and  tho  uuvb  bbbbbbbbV"  aakf  Dr.  Devra 
Leo  Davis,  a  senior  researoh  (etkrw  at  the 

National  Research  Ceenea  af  me  Natisoal 
Academy  of  Setonres. 


a  In  )ta  aarert»  approved  a  j  _ 
thai  tod  cafes  and  stales  to  spend  between 
tiabiBtoa  and  tt)  hauoii  la  remove  aabestas 
from  pobac  bunaines.  Bet  three  years  aao, 
the  E.PX  enrnptoted  research  (hat  prompt- 
ed offsctols  10  admh  that  rtopins  eat  she 
asbcsios had  been  »n  expensive  mteake:  dse 
removal  often  sent  day  sabeaet  ttotrt  toto 
the  air.  New.  eaaaaa  to  eases  when  Che  asocs- 
tes  is  damaged  or  crornbling.  (he  Govera- 
mcofs  ofDrtol  »d-/icc  >J:  Dont  touch  ft. 

<tn_laTZ,  bsjdt  COoCSMraiiaas  Of  Aaxnl 
were  oascWwrrcd  In  the  tfirt  roads  of  Times 
Beach,  too,  near  St.  I.oms.  ResidCDU  were 
akwrned;  die  Gerutiuaust  bad  designated 
essxJa  as  One  of  the  most  toxic  ssftscaecxs 
known.  The  furor  came  to  the  anaa>  of  a 
wanilil  at  the  C.PJL;  she  aaency'a  ctaef, 
Aaae  Garsach  fetrferd,  was  aaeaaaat  of  ant 
oaforcto*  environmental  bnv  aad  taftaj  tea 
ctaee  to  todosrry.  And  ax  that  arancM  oatnt. 
nated  the  news,  the  Reagan  Admimjt ration 
oaeided  ta  evacuate  al  U*J  niMmas  of 
Tlmra  Beaest,  a  pmjen.  that  cost  the  Govenv 
mrm  SIT  metton.  But  new  research  indicates 
t  not  be; moanerrous  after  atL 


ThePathtoPollcy 

When  Politics 
Mixes  With  Fear 

Even  (be  advocates  of  change  aefcnowl. 
edge  (hat  at  scamee  aroNes.  experts  may 

chsmae  (heir  views  again  on  the  dangers 
posed  by  these  and  other  sauatancas,  Bwt  at 
the  leas,  "sound  science  shoaU  be  oar  com- 
pass." as  Mr.  Reflly  pot  k  two  years  ago. 

Alter  m*.  k  was  poCtica.  mbmnjptctod  or 
heaccurale  sdentirto  ftodtogs  and  a  newly 
toftvential  national  anjviits>mantal  move- 
meat  (hat  combined  ossot  America  dawn  its 
present  paatllia 

Durfag  too  UTtrt  (ha  United  Slates  bad 
successfully  dealt  with  many  obvioas  tmi- 
ran  mental  prebsema.  When  the  Cawabaga 
River  in  Orvetand  caught  Ore  hi  190.  t$  aa 
example,  Coneresi  passed  uw  dean  water 
Act,  Aeon  dm  ansa*  Heat  came  ike  Casta  Air 
Acs.  the  Endangered!  Species  Ad  and  other 
landmark   tni'lraiaaiiml 


A  Case  Study 
Making  Dirt 
Safe  to  Eat 


Perhaps  bo  luibtauaeataT  program  has 
come  under  more  erkidsm  than  the  Super - 
fund  assd  Its  progeny.  The  PeoVral  Dragrams 
ta  clear  toxic  or  radwacdve  wastes  wa  con- 
some  mere  than  one-quart*.-  of  the  rtwghfy 
SM  biOtoo  that  the  Federal  Go.imiuoui 
apends  tor  earrwonmcnsal  protection  this 
year.  Experts  in  and  ont  of  the  GoverasneRl 
assert.  thotapXthat  the  jneifflnrrai  tor  these 
erpeodlteres  is  often  aaaaaksaaaxe 

Consider  the  case  of  Cohimbsa.  Mbs.  The 
E-P-A-  tat  awaaaaataj  the  but  phases  of  a  CO 


By  the  hue  ItfVs.  many  Pemocrats  to 
Coneress  bekeved  the  oubhe  wanted  even 
stricter  taivlruiiiiaiiaal  law.  Bot  wtxm  BaaaM 
Reaaaai  was  eterjed  in  rem  be  promtoad  to 
reduce  ircutotton.  While  the  WBHe  Bouse 
and  Coneress  battled  over  this,  the  aaskmal 
csr/fronmentat  moremeot.  with  rterp  from  the 
news  media,  teak  on  the  Mb  of  warning  dse 
poet  to  abaaa  new  ihreau  aad  c  resting  can- 


Like  msay  others  around  the  country,  that 
en*  was  apxM  by  the  Goveremcot's  as- 
aaaaaaaaa  that  ehflnren  will  eat  dirt.  Lorn  »flL 
And  from  that  dan.  the  Government  rheo- 
rtoed  that  they  contd  sowaspa  cancer. 

ajaaied  chat  this  was  en 
l  In  last,  a  stody  lor  the 
I  Oftjce  of  Ttrhnaaj  Assess- 
ment, which  has  been  endorsed  by  the  res— 
rhatal  Cancer  mstBme,  tbaod  that  enty  1  W 1 
percent  of  an  cancers  lr.  pcopte  are  caused  by 
exposure  to  iosJc  chcnilcats  hi  the  n»nia» 
moot.  This  finding,  however,  baa  bad  Stne 
afuiKu  oa  Federal  peocy. 
The  aaahtsm  at  Coaambia  was  aa  IT-ecre 


lumber  re  IB. 


■  IB  tone  bag  had  bees  borne  oj  a 
a  aaaaaf  aaaaaaaxaj  and  paae  Par 


iiaiiHllnm   They  were 
tare  at  ttaa,  and  Cangress 
btrts  dan  laid  dbwaa 


spectajcusarty  etTec- 


pbsnt  and  a  ohenncal  maiaifacMrer. 


Continued 
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A  Case   Study    (Continued) 


S«a  ton  takes  i»  )■**  thaw!  traces  of 
compound;  Uw  Oemtww  iVfinMMhaz- 
ardooa.  TTs*  conccfXTMloni  i  at  cry  aceaoeo 
31  pan*  per  ■ABO*  ax  "bow  two  ™aacr»  at 
rVmWh  steed  pi  a  Ma  oT  ml  fa»  ft" 
km)  acceded  Ow  Federal  Ixnil,  and  Ok 
EJ" JL  ptopaj  the  toad  en  to  fa)  af  6 


faw  expert*  u*d  the  EJ>.A.  Dial  sach  tiny 
a swunts  of  naaamFnitifTi  ««r*  MHdfeML 
They  aW  die  sated  aad  meat  eaaanlaJ 
wry  to  K*v»  ih»  probJrtn  week)  be  Impend 
a  layer  of  deaaaraO  and  ofl  I a  day.  The 

But  tva  yearsaaA  »e  EJ A.  ianM  oa  Die 
—I  t«|iiaal»l  paeiflili  toMM*  The  Cew- 
cm  ordered  KifchhoM  Chemical.  *. 
pkM*"*  fa—  onv,  to  lf|  op  more  data 
JjJBj  torn  of  soil  aad  baa)  ant  of  k  to  a 

eacnatJcJ  «np  »  Uaftjfaa  -  «o  *nnp 

track  load*,  each  one  casta*.  S JML 

if*.*,  otflctofe  saM  they  warned  a>  raafce 
■he  she  safe  eaetajh  «>  he  eatd  tar  any 


«*j  propgafaj  to  MM  anytbtet  (her*.  w*h 

that  » the  pml  the  »«*aey  wanted  «  ™»*« 


am  era****,  caaht  pay  to  the  din.  • 
K  whhoot  risk.  Aad  ttace  a  ebwnlcil  in  Che 
<Kn  had  been  abjaaj  pa  oaaj  eaoear  to  rats. 
the  aaeacy  seta  Md)  tow  month  *■«  a  cMi 
eaakt  at  faff  a  OMnpooa  of  Art  «rery  mouth 
(or  1»  years  «pd  not  pet  cancer 

Lm  month,  ska  LKA.  efflriak  adcaewV 
■Mat  thai  at  Ml  fahT  af  the  t)«  bOBoa  toe 
eattoohaaipaatoaSuutifuadelraiaipawa* 


raha,"  »  Wy  can  vfcem- 

-I  aorl  iMnX  aav  way  you  )oo»  uUiok 
caaMDossma*apracc^al«ok*tha>,''aaiaw. 


Soou  Phiffips.  an  iapw.1  ci  <Hl  Malcolm 
Pirate,  an  uiiliuaawalil  ptoanin|  coHrpanr 
that  manate*  O  rtoa*«rp,_"H-s  a  Jot  of 
meaty  »»  spend  mortal  can" 

ffcaf;  The  MM  o— r  oeeow  aVwptoe. 
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Mrs.  Maloney.  Mr.  Babione,  please. 

STATEMENT  OF  DALE  R.  BABIONE,  VICE  PRESmENT  OF 
CONTRACTS,  DEFENSE  AND  SPACE  GROUP,  BOEING  CO. 

Mr.  Babione.  Madam  Chairwoman,  and  members  of  the  sub- 
committee, my  name  is  Dale  Babione.  I  am  the  vice  president  of 
contracts,  defense  and  space  group  of  the  Boeing  Co.  with  respon- 
sibility for  over  90  percent  of  the  government's  contracts. 

I  have  submitted  a  written  statement  that  addresses  the  issues 
the  subcommittee  has  identified.  I  will  briefly  summarize  it. 

The  Boeing  Co.  worked  the  with  General  Accounting  Office  dur- 
ing its  review  of  the  Federal  contracts  environmental  cleanup  cost 
providing  detailed  information  about  the  cleanup  activities  and  the 
associated  cost  at  the  two  Superftmd  sites  in  the  Seattle  area  used 
at  one  time  by  Boeing. 

We  generally  agree  with  the  facts  set  out  in  the  GAO  report. 
Queen  City  Farms  and  Western  Processing  were  commercially  op- 
erated disposal  sites  used  by  Boeing  between  the  mid-1950's  and 
1977  to  dispose  of  hazardous  waste.  They  were  also  used  by  a  mul- 
titude of  industrial  entities  and  Western  Processing  was  used  by 
various  Federal  agencies  as  well. 

During  the  time  the  sites  were  used  by  Boeing,  the  company  was 
engaged  not  only  in  the  manufacture  of  commercial  jet  aircraft,  but 
it  also  built  many  military  products,  including  military  aircraft, 
missiles,  lunar  orbiters,  and  spacecraft.  Both  sites  were  placed  by 
EPA  on  the  national  priorities  list  in  the  early  1980's. 

Boeing,  along  with  others,  entered  into  a  consent  decree  under 
which  it  was  obligated  to  pay  for  the  environmental  cleanup  costs 
pursuant  to  the  Superfund  law.  This  hearing  has  focused  largely  on 
past  environmental  practices  that  were  acceptable  at  that  time. 

As  individuals  and  as  a  Nation,  we  have  learned  a  great  deal 
since  then.  Today,  Boeing  is  actively  involved  in  protecting  the  en- 
vironment through  many  environmental  programs.  For  example, 
we  have  reduced  our  chemical  releases  to  the  environment  by  19 
percent  during  1991  while  producing  a  record  number  of  jetliners 
and  have  now  recycled  50  percent  of  all  materials  that  comes  to 
Boeing. 

Through  our  research  and  development  efforts,  we  continue  to 
work  toward  minimizing  the  effects  our  products  have  on  the  global 
environment  in  which  they  operate. 

Turning  to  the  treatment  of  environmental  cleanup  costs,  Boeing 
accounts  for  these  costs  as  ordinary  and  necessary  business  over- 
head costs.  These  costs  are  allocated  to  our  contracts,  commercial, 
and  government,  in  accordance  with  an  accounting  practice  which 
has  been  approved  by  the  government.  The  funds  to  pay  these  costs 
come  from  our  customers  as  part  of  the  price  of  the  products  they 
purchase. 

As  a  result  of  our  accounting  practice,  on  the  average,  approxi- 
mately 65  percent  of  the  cost  has  been  allocated  to  commercial 
business.  Thus  the  government,  as  a  Boeing  customer,  is  simply 
paying  its  share  of  the  environmental  cleanup  costs. 

Of  approximately  $101.3  million  of  costs  incurred  to  date  for  the 
Queen  City  Farms  and  Western  Processing  sites,  Boeing  estimates 
that  the  government  has  reimbursed  it  approximately  $9.8  million. 
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As  the  GAO  report  points  out,  under  the  Superfund  law,  parties 
who  have  contributed  to  the  hazardous  waste  at  a  site  may  be  fully 
responsible  to  clean  up  the  site,  whether  or  not  they  engaged  in 
any  wrongdoing,  and  even  if  they  were  only  one  of  many  contribu- 
tors. 

Superfund  liability  is  a  true  no-fault  system  of  liability.  In 
Boeing's  case,  we  were  one  of  many  entities  using  these  commer- 
cially operated  waste  disposal  sites.  At  all  times,  when  Boeing  used 
them,  the  sites  were  licensed  or  approved  by  the  relevant  environ- 
mental agencies.  Boeing  was  in  compliance  with  then  existing  Fed- 
eral, State,  and  local  laws,  and  its  responsibility  for  these  costs 
flows  from  the  strict  liability  imposed  by  the  Superfund  law,  not 
any  wrongdoing. 

I  would  now  like  to  address  the  issue  of  profit.  Environmental 
cleanup  costs  are  included  in  our  total  cost  base,  along  with  other 
costs,  as  the  first  step  in  a  complex  process  of  negotiating  an  over- 
all contract  price  which  includes  profit. 

GAO,  in  its  report,  observed  that  these  costs  are  in  Boeing's  base 
for  profit  computation  with  which  we  agree,  but  this  point  requires 
some  explanation.  Environmental  cleanup  costs  are  simply  one  of 
many  costs  that  make  up  the  total  base  of  a  contract.  They  are  not 
treated  differently  than  any  other  costs  in  terms  of  negotiating 
profit. 

Boeing  accounts  for  these  costs  strictly  in  accordance  with  the 
Federal  acquisition  regulation,  government  cost  accounting  stand- 
ards, and  a  system  of  accounting  which  has  been  disclosed  to  and 
approved  by  the  government.  When  Boeing  negotiates  a  price,  it 
certainly  intends  to  make  a  profit  on  the  contract  as  a  whole.  Boe- 
ing either  makes  a  profit  on  the  contract  or  it  does  not. 

From  a  business  point  of  view,  we  make  a  profit  on  the  sale  of 
our  products,  not  on  specific  elements  of  cost.  There  is  no  accept- 
able methodology  for  determining  a  realized  profit  on  any  individ- 
ual element  of  cost  because  it  loses  its  identity  in  the  process, 
which  is  the  deliberate  policy  of  the  Department  of  Defense. 

There  are  no  contracts  where  profits  increase  if  the  environ- 
mental cleanup  costs  increase.  In  fact,  cost  plus  percentage  of  cost 
contracts  are  prohibited  by  statute. 

Finally,  you  have  asked  us  to  comment  on  the  current  proposed 
regulation  governing  the  allowability  of  environmental  cleanup 
costs.  My  written  statement  explains  our  position  in  more  detail. 

Generally,  Boeing  believes  that  the  current  provision  in  the  Fed- 
eral Acquisition  Regulation  which  sets  out  guidelines  for  determin- 
ing allowability  of  costs  are  adequate  to  deal  with  environmental 
cleanup  costs  and  further  regulations  are  unnecessary. 

We  believe  the  approach  of  both  the  draft  cost  principle  and  the 
DCAA  guidance  is  inconsistent  with  the  philosophy  and  structure 
of  the  environmental  laws.  The  Superfund  law  ordinarily  provides 
for  strict,  joint,  and  several  liability.  It  is  a  no-fault  statute. 

In  light  of  the  law's  no-fault  nature,  it  is  inconsistent  for  the  gov- 
ernment to  treat  liability  for  environmental  cleanup  costs  as  if  it 
is  based  on  improper  conduct  by  the  contractor,  whicn  is  the  under- 
lying premise  of  the  government's  proposed  regulation  as  shown  by 
the  fact  that  the  regulations  presume  environmental  costs  are  un- 
allowable. 
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We  believe  the  DCAA  guidance  shares  many  of  the  serious  flaws 
of  the  draft  cost  principle,  and  we  hope  these  provisions  will  be  re- 
considered by  the  government. 

I  would  be  pleased  to  respond  to  any  questions  the  subcommittee 
might  have. 

[The  prepared  statement  of  Mr.  Babione  follows:] 
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Mr.  Chairman  and  members  of  the  subcommittee.   My  name  is 
Dale  Babione.   I  am  Vice-President  of  Contracts  of  the  Defense 
&  Space  Group  of  The  Boeing  Company,  with  responsibility  for 
over  90  percent  of  the  company's  government  contracts. 

The  Boeing  Company  has  worked  with  the  General  Accounting 
Office  during  its  review  of  federal  contractors'  environmental 
cleanup  costs,  providing  detailed  information  about  the  cleanup 
activities  and  the  associated  cleanup  costs  at  two  Superfund 
sites  in  the  Seattle  area  used  at  one  time  by  Boeing.   We 
generally  agree  with  the  facts  set  out  in  the  GAO  report  issued 
last  October  entitled  "Environmental  Cleanup,  Observations  on 
Consistency  of  Reimbursement  to  DoD  Contractors"  as  it  relates 
to  the  two  disposal  sites  and  the  Company's  treatment  of 
environmental  cleanup  costs. 

I  have  divided  my  remarks  into  three  sections  in  order  to 
respond  to  the  issues  which  the  subcommittee  has  indicated  it 
would  like  us  to  address.   First,  I  will  provide  a  brief 
history  and  description  of  cleanup  efforts  at  two  Superfund 
sites.  Queen  City  Farms  and  Western  Processing.   Second,  I  will 
discuss  the  way  in  which  Boeing  accounts  for  these  costs, 
including  the  computation  of  profit.   Finally,  as  requested  by 
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the  subcommittee,  I  will  comment  on  the  current  and  proposed 
federal  regulations  governing  the  allowability  of  environmental 
cleanup  costs. 

I.   Seattle  Waste  Disposal  Sites  Used  by  The  Boeing  Company 

The  Boeing  Company  is  a  major  manufacturer  of  commercial 
jet  aircraft,  as  well  as  one  of  the  largest  Department  of 
Defense  (DoD)  prime  contractors.   Although  the  company  operates 
a  number  of  facilities  around  the  country,  Boeing's 
headquarters  and  major  operations  are  in  Seattle,  Washington. 

Some  of  the  company's  manufacturing  activities,  both 
commercial  and  government,  of  necessity  require  the  generation 
of  hazardous  wastes  which  must  be  disposed  of  in  some  fashion. 
Between  the  mid-1950 's  and  1977,  Boeing  used  two  sites  in  the 
Seattle  area  to  dispose  of  hazardous  wastes  -  Queen  City  Farms 
and  Western  Processing.   During  this  time,  Boeing  was  not  only 
engaged  in  the  manufacture  of  commercial  jet  aircraft,  it  also 
built  airplanes  for  the  Army,  Navy  and  Air  Force;  missiles  for 
the  Air  Force;  hydrofoils  and  gas  turbine  engines  for  the  Navy; 
and  lunar  orbiters  and  modular  spacecraft  for  NASA;  as  well  as 
many  other  products  for  the  federal  government. 

Operated  by  commercial  owners,  the  Western  Processing  and 
Queen  City  Farms  sites  were  duly  licensed  or  approved  by  the 
relevant  environmental  agencies  at  all  times  Boeing  sent  wastes 
to  them.   The  sites  were  used  for  waste  disposal  by  many 
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entities,  and  Western  Processing  was  used  by  a  number  of 
federal  government  agencies  such  as  the  U.S.  Army,  Navy  and  Air 
Force,  the  Department  of  Agriculture  and  the  U.S.  Public  Health 
Hospital. 

A.   Queen  City  Farms 

The  Queen  City  Farms  site  includes  about  320  acres  in  a 
rural  area  southeast  of  Seattle  owned  by  a  family  corporation, 
Queen  City  Farms,  Inc.   Portions  of  the  site  were  used  for 
disposal  of  a  variety  of  industrial  and  commercial  wastes 
between  the  mid-1950s  and  late  1960s.   Boeing  stopped 
delivering  wastes  to  the  Queen  City  site  in  1968. 

In  1981,  the  Environmental  Protection  Agency  (EPA) 
conducted  a  preliminary  field  investigation  at  the  Queen  City 
Farms  site.   It  concluded  that  conditions  identified  at  the 
site  represented  a  potential  threat  to  human  health  and  the 
environment  and  required  the  owners  to  conduct  more  extensive 
site  investigations.   The  EPA  placed  the  site  on  its  National 
Priorities  List,  and  the  agency  identified  44  potentially 
responsible  parties  under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act,  commonly  known  as 
Superfund.   As  the  GAO  explained  in  its  report,  parties  can  be 
held  liable  under  the  Superfund  law  for  cleanups  if  they  are 
present  or  past  owners  or  operators  of  a  contaminated  site, 
generators  of  hazardous  wastes  found  on  the  sites,  or 
transporters  of  hazardous  wastes  to  such  sites.   Each  such 


147 


-4- 


party  may  be  held  fully  responsible  to  clean  up  the  site 
whether  or  not  they  engaged  in  any  wrongdoing  and  even  if  they 
were  only  one  of  many  contributors. 

The  owner  of  the  site  conducted  further  investigations 
between  1983  and  1985.   Because  The  Boeing  Company  was  a 
contributor  of  wastes  at  the  site,  in  1985  it  signed  a  consent 
order  with  the  EPA  and  Queen  City  Farms,  Inc.  to  implement 
initial  remediation  at  the  site.   In  cooperation  with  EPA  and 
the  Washington  Department  of  Ecology,  Boeing  and  Queen  City 
Farms,  Inc.  undertook  the  surface  cleanup  which  included 
removal  of  waste  and  soil  from  several  waste  disposal  ponds, 
installation  of  an  impermeable  cover,  and  upgradient  ground 
water  and  surface  water  diversion  systems.   Surveys  of  drinking 
water  wells  completed  in  1981  and  1984  showed  no  evidence  that 
contaminants  were  impacting  any  private  wells. 

In  1987,  EPA  determined  that  hazardous  substances  could 
migrate  offsite  and  required  a  remedial  investigation  and 
feasibility  study  to  evaluate  the  threat  and  options  for 
remediation.   This  investigation  and  study  was  conducted  by  The 
Boeing  Company  and  Queen  City  Farms,  Inc.,  working  with  EPA  and 
the  Washington  Department  of  Ecology.   Based  on  the  results, 
the  EPA  recently  determined  that  further  actions  will  be 
necessary,  including  the  construction  of  a  vertical  barrier 
system  to  isolate  contaminated  soil;  removal,  treatment  and 
discharge  of  contaminated  groundwater;  excavation,  offsite 
treatment  and  disposal  of  contaminated  soil;  and  removal  and 
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offsite  incineration  of  oil  from  groundwater.   Negotiations  for 
an  agreement  to  implement  this  decision  will  begin  soon. 

Cleanup  costs  for  Queen  City  Farms  totaled  $15.8  million  as 
of  midyear  1992.   The  EPA  has  estimated  the  cost  of  the 
additional  reguired  activities  to  be  approximately  $50  million 
in  present  value  dollars. 

B.   Western  Processing 

Western  Processing  is  a  former  industrial  waste  processing 
facility  which,  during  the  '60s  and  '70s,  provided  chemical 
reclamation  and  recycling  for  materials  generated  by  over  300 
public  and  private  customers.   As  one  of  the  few  such  approved 
facilities  in  the  region,  it  did  a  brisk  business  until  closed 
in  1983  by  the  EPA.   Boeing  disposed  of  wastes  at  the  site  from 
1964  to  1977.   The  13  acre  site,  located  in  an  industrial  area 
of  the  Green  River  Valley  about  20  miles  south  of  Seattle,  was 
listed  on  the  National  Priorities  list  by  EPA  in  1982  as  one  of 
the  50  most  contaminated  sites  in  the  nation,  and  it  was 
designated  for  cleanup. 

Due  to  spills  and  other  accidental  releases,  and  to  the 
permitted  storage  of  recycling  byproducts  in  impoundments,  over 
time  the  soil  and  groundwater  beneath  the  site  and  the  adjacent 
creek  became  contaminated.   At  the  time  operations  were  shut 
down  in  1983,  the  EPA  and  the  Washington  Department  of  Ecology 
performed  initial  emergency  waste  removal  actions  to  stabilize 
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conditions  and  protect  the  surrounding  community.   EPA 
identified  363  potentially  responsible  parties  and  negotiations 
and  activities  leading  to  the  actual  cleanup  began. 

As  the  largest  contributor  of  waste  to  the  site,  Boeing 
organized  and  led  a  Coordinating  Committee  of  potentially 
responsible  parties  that  planned  a  cleanup  strategy  and 
designed  a  system  for  allocating  costs  which  would  be 
acceptable  to  as  many  of  the  parties  as  possible.   This 
committee  was  active  during  the  nearly  four  years  leading  up  to 
approval  of  the  subsurface  cleanup  plan,  and  remains  active  in 
dealing  with  the  ongoing  remediation. 

A  Phase  I  Consent  Decree  for  the  surface  cleanup,  signed  by 
nearly  200  participating  parties,  was  entered  in  1984.   Phase  I 
involved  the  removal  of  all  structures,  equipment,  tanks,  drums 
and  wastes  from  the  surface  of  the  site.   The  site  was  graded 
and  a  stormwater  collection  and  treatment  system  installed, 
with  treated  water  discharged  under  permit  to  the  local 
treatment  authority. 

A  Phase  II  consent  decree  was  finalized  in  1987,  again  with 
many  participating  parties.   The  extensive  remedial  work 
performed  pursuant  to  the  Phase  II  Consent  Decree  has  included: 
excavation  and  disposal  of  approximately  26,000  tons  of 
contaminated  soil;  remediation  of  certain  off-property 
contamination;  and  extraction  and  treatment  of  over  430  million 
gallons  of  contaminated  groundwater. 
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The  successful  remedial  efforts  at  the  site  have 
substantially  reduced  contamination.   Accordingly,  the 
potential  for  significant  risk  to  human  health  and  the 
environment  has  been  virtually  eliminated.   The  ongoing 
subsurface  remediation  effort  has  been  underway  for  over  five 
years  and  is  one  of  the  few  Superfund  cleanups  that  has 
progressed  to  this  point.   Future  closure-related  activities 
include  the  placement  of  a  cap  and  operation  of  a  long-term 
monitoring  system. 

Total  cleanup  costs  for  Western  Processing  have  reached 
approximately  $85.5  million  thus  far.   Future  cleanup  costs 
will  depend  on  the  additional  measures  required  at  the  site  by 
EPA,  but  were  estimated  by  the  GAO  at  $31.4  million  in  present 
value  dollars. 

The  total  amount  of  environmental  cleanup  costs  incurred  to 
date  for  the  two  sites  is  approximately  $101.3  million.   Boeing 
sued  its  insurers  and  subsequently  entered  into  settlement 
agreements  with  them  providing  for  partial  coverage  of  these 
costs.   In  addition,  Boeing  has  aggressively  pursued  claims 
against  non-settling  potentially  responsible  parties  in  both 
the  Western  Processing  and  Queen  City  Farms  cases  and  has 
succeeded  in  recovering  a  substantial  amount  of  these  costs. 

So  far,  this  discussion  has  focused  on  past  environmental 
practices  of  Boeing  and  other  industries  that  were  acceptable 
at  the  time.   As  individuals  and  a  nation,  we  all  have  learned 
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a  great  deal  since  then.   Today,  Boeing  is  actively  involved  in 
protecting   the  environment  through  exemplary  environmental 
programs.   We  are  committed  to  pollution  prevention  through 
reducing  our  use  of  hazardous  materials.   We  reduced  our 
chemical  releases  into  the  environment  by  19  percent  during 
1991,  while  producing  a  record  number  of  jetliners.   We 
continue  to  reduce  our  hazardous  and  solid  wastes.   We  are  now 
recycling  50  percent  of  all  the  materials  that  come  into 
Boeing.   More  significantly,  our  emphasis  is  on  designing  out 
the  need  for  hazardous  materials  in  the  first  place.   Through 
our  research  and  development  efforts,  we  also  continue  to  work 
toward  minimizing  the  effects  our  products  have  on  the  global 
environment  in  which  they  operate. 

II.   Accounting  for  Environmental  Costs 

Environmental  cleanup  costs  are  treated  by  Boeing  as 
ordinary  and  necessary  business  overhead  costs  in  the  year 
paid.   The  costs  are  allocated  to  our  contracts,  commercial  and 
government,  in  accordance  with  an  accounting  practice  which  has 
been  approved  by  the  government.   The  funds  to  pay  these  costs 
come  from  our  customers  as  part  of  the  price  of  the  products 
they  purchase.   As  a  result  of  our  accounting  practice,  on  the 
average  approximately  65%  of  these  costs  has  been  allocated  to 
commercial  business.   Any  recovery  of  cleanup  costs  from 
purchased  insurance,  from  potentially  responsible  parties  who 
refused  to  participate  in  the  consent  decrees,  or  from  other 
similar  sources,  is  credited  to  the  government  for  an  equitable 
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portion  of  the  recovered  costs.   If  the  recovery  includes 
interest,  an  appropriate  portion  of  the  interest  is  credited  to 
the  government.   Thus,  the  government,  as  a  Boeing  customer,  is 
simply  paying  its  share  of  the  environmental  cleanup  costs 
which  Boeing  has  incurred  because  of  the  manufacturing  work 
performed  for  commercial  and  government  customers. 

Of  the  approximately  $101.3  million  of  costs  incurred  to 
date  for  the  Queen  City  Farms  and  Western  Processing  sites, 
Boeing  estimates  that  the  Government  has  reimbursed  it 
approximately  $9.8  million.   This  has  been  revised  downward 
from  the  $11.1  million  previously  estimated  because  of  the 
additional  amounts  we  have  recovered  from  other  sources.   Most 
of  this,  approximately  $9.5  million,  has  been  paid  by  the 
Department  of  Defense,  Boeing's  largest  government  customer. 
NASA  has  paid  approximately  $200,000,  and  other  Government 
agencies  approximately  $100,000.    Boeing  has  also  incurred 
environmental  cleanup  costs  of  approximately  $12  million  at 
other  Superfund  sites  around  the  country. 

The  reason  these  payments  are  low  in  relation  to  the 
overall  costs  is  largely  due  to  the  government's  share  of 
Boeing's  overall  business.   That  is,  the  majority  of  the  costs 
are  charged  to  commercial  work  since  it  makes  up  the  majority 
of  our  business.    In  addition,  as  noted  above,  Boeing  has 
actively  pursued  contributions  from  other  potentially 
responsible  parties  and  its  insurers  and  has  been  generally 
successful  in  its  efforts.   As  I  explained,  a  proportionate 
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share  of  all  such  recoveries  is  credited  to  the  government. 

Boeing  believes  these  costs  are  properly  treated  as 
ordinary  and  necessary  business  expenses  in  cases  such  as 
ours.   As  the  GAO  report  points  out,  under  the  Super fund  law, 
parties  who  have  contributed  to  the  hazardous  waste  at  a  site 
may  be  fully  responsible  to  clean  up  the  site  whether  or  not 
they  engaged  in  any  wrongdoing  and  even  if  they  were  only  one 
of  many  contributors.   Superfund  liability  is  a  true  "no  fault" 
system  of  liability.   In  Boeing's  case,  we  were  one  of  many 
industrial  and  government  entities  using  these 
commercially-operated  waste  disposal  sites.   The  sites  were 
licensed  or  approved  for  use  by  the  state  and  local 
environmental  agencies,  and  in  fact  Western  Processing  was  used 
by  many  federal  government  agencies  for  disposal  as  well. 
Boeing  at  all  times  was  in  compliance  with  then-existing  state, 
local  and  federal  laws,  and  its  responsibility  for  these  costs 
flows  from  the  strict  liability  imposed  by  the  Superfund  law, 
not  any  wrongdoing. 

I  would  now  like  to  turn  to  the  issue  of  profit. 
Environmental  cleanup  costs  are  included  in  our  total  cost 
base,  along  with  all  other  costs,  as  the  first  step  in  the 
complex  process  of  negotiating  overall  contract  price, 
including  profit.   GAO,  in  its  report,  observed  that  these 
costs  are  in  Boeing's  base  for  profit  computation,  with  which 
we  agree.   But  this  point  requires  some  explanation. 
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Environmental  cleanup  costs  are  simply  one  of  many  costs 
that  make  up  the  total  cost  base  of  a  contract.   They  are  not 
treated  differently  than  other  costs  in  terms  of  negotiating 
profit.   Boeing  accounts  for  these  costs  strictly  in  accordance 
with  the  Federal  Acquisition  Regulation,  government  Cost 
Accounting  Standards  and  a  system  of  accounting  which  has  been 
disclosed  to  and  approved  by  the  government. 

When  Boeing  negotiates  a  contract  price,  it  certainly 
intends  to  make  a  profit  on  the  contract  as  a  whole.   From  a 
businessman's  point  of  view,  we  make  a  profit  on  the  sale  of 
our  products,  not  on  specific  elements  of  cost.   Let  me  use  an 
overly  simplified  example  to  illustrate  my  point. 

Suppose  I  have  a  company  that  makes  automobiles,  and  I  want 
to  sell  the  government  10  of  them.   I  add  up  the  cost  of  what  I 
need  to  make  10  automobiles.   I  would  need  steel,  chrome, 
tires,  a  factory,  electricity,  workers,  etc.   Added  up,  the 
estimated  cost  comes  to,  say,  $100,000  for  10  automobiles.   I 
would  like  to  make  a  10  percent  profit  to  compensate  me  for  my 
risk  as  an  entrepreneur,  so  I  bid  $110,000  for  the  contract. 
At  the  end  of  negotiations,  the  government  and  I  agree  on  a 
contract  price  of  $105,000.   While  I'm  manufacturing  the  10 
automobiles,  the  price  of  electricity  goes  up  some,  but  the 
price  of  steel  goes  down.   After  all  the  automobiles  have  been 
delivered,  it  turns  out  I  have  made  a  profit  of  $6,000.   Have  I 
made  a  profit  on  the  steel?   Did  I  lose  money  on  electricity? 
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The  answer  is  that  I  made  a  profit  on  the  10  automobiles 
that  I  delivered.   I  would  not  attempt  to  determine  how  much  of 
the  profit  is  attributable  to  steel,  or  to  electricity,  or  to 
the  workers.   If  the  price  of  electricity  goes  up  too  much,  I 
will  make  no  profit.   The  same  is  true  for  Boeing.   We  sell 
airplanes,  not  environmental  cleanup  work.   Boeing  either  makes 
a  profit  on  a  contract  or  it  does  not.   There  is  no  acceptable 
methodology  for  determining  realized  profit  on  any  individual 
element  of  cost  because  it  loses  its  identity  in  the  process, 
which  is  the  deliberate  policy  of  DoD. 

There  are  no  contracts  where  profits  increase  if 
environmental  cleanup  costs  increase.   In  fact,  cost  plus 
percentage  of  cost  contracts  are  prohibited  by  statute.   So 
although  some  environmental  costs  are  in  the  cost  base  used  to 
negotiate  contract  prices,  Boeing  makes  a  profit  on  its 
contracts,  not  on  any  specific  element  of  cost. 

III.   Regulations  Governing  Cost  Allowability 

The  subcommittee  has  requested  that  we  comment  on  the 
current  and  proposed  regulations  governing  the  allowability  of 
environmental  cleanup  costs. 

Generally  Boeing  believes  that  the  current  provisions  in 
the  Federal  Acquisition  Regulation  (FAR)  which  sets  out 
guidelines  for  determining  the  allowability  of  costs  are 
adequate  to  deal  with  environmental  cleanup  costs  and  that 
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further  regulations  are  unnecessary.   Current  regulations 
provide  that  costs  are  allowable  if  they  are  reasonable  in 
nature  and  amount,  allocable  to  the  contract,  in  compliance 
with  Cost  Accounting  Standards  and  the  terms  of  the  contract, 
and  not  prohibited  by  other  provisions  of  the  FAR.   With 
respect  to  reasonableness,  the  FAR  states  that  "[a]  cost  is 
reasonable  if,  in  its  nature  and  amount,  it  does  not  exceed 
that  which  would  be  incurred  by  a  prudent  business  person  in 
the  conduct  of  a  competitive  business."   Contracting  officers 
have  used  these  standards  for  years  to  determine  whether  many 
types  of  costs  will  be  allowable  under  a  contract.   Contracting 
officers  can  and  do  use  these  standards  to  disallow  cleanup 
costs  in  appropriate  cases. 

while  we  do  not  believe  a  new  cost  principle  is  necessary, 
if  one  is  to  be  adopted,  it  must  be  fair  and  eguitable  and  it 
must  be  consistent  with  the  approach  to  allowability  otherwise 
followed  in  the  FAR.   We  do  not  believe  the  current  draft  cost 
principle  or  the  DCAA  guidance  meets  these  criteria. 

The  approach  of  both  the  draft  cost  principle  and  the  DCAA 
guidance  seems  to  us  inconsistent  with  the  philosophy  and 
structure  of  the  environmental  laws.   The  Super  fund  law 
ordinarily  provides  for  strict,  joint  and  several,  and 
retroactive  liability.   It  is  a  "no  fault"  statute.   Someone 
who  has  disposed  of  waste  at  a  site,  even  if  years  before  any 
possible  danger  was  known  and  when  the  activity  was  in  full 
compliance  with  all  laws,  can  be  liable  for  the  entire  cost  of 
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remediation  efforts  at  the  site.   In  so  structuring  the  law, 
Congress  presumably  had  public  policy  considerations  in  mind, 
perhaps  believing  funds  were  better  spent  on  cleanup  efforts 
than  in  endless  legal  battles  over  fault. 

In  light  of  the  "no  fault"  nature  of  the  environmental  law, 
it  is  incongruous  for  the  Government  to  treat  liability  for 
environmental  cleanup  costs  as  if  it  is  based  on  improper 
conduct  by  the  contractor,  which  is  the  underlying  premise  of 
the  Government's  proposed  regulations.   This  is  most  clearly 
illustrated  by  the  fact  that  under  the  draft  cost  principle 
environmental  cleanup  costs  are  presumed  to  be  unallowable. 
That  is,  the  contractor  is  presumed  guilty  of  wrongdoing  unless 
it  can  prove  otherwise.   This  approach  conflicts  with  the 
existing  framework  of  the  Federal  Acquisition  Regulations,  is 
inconsistent  with  the  legal  basis  on  which  environmental 
liability  is  imposed,  and  will  be  an  administrative  nightmare. 

In  most  cases,  environmental  cleanup  costs  are  ordinary  and 
necessary  costs  of  doing  business  and  they  should  be 
presumptively  allowable  unless  there  is  evidence  to  indicate 
otherwise.   Under  the  Federal  Acquisition  Regulations,  a 
contractor  is  not  normally  required  to  prove  reasonableness 
unless  the  costs  are  questioned  by  the  contracting  officer 
after  reviewing  the  circumstances  of  the  particular  case. 
There  is  no  logical  basis  for  treating  these  costs  differently. 
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If  the  draft  cost  principle  were  adopted,  it  would  mean 
that  in  every  case  the  contractor  would  be  obligated  to  prove 
that  it  complied  with  relevant  standard  industry  practices  and 
then-existing  environmental  laws,  regulations,  permits  and 
compliance  agreements.   In  many  cases,  this  would  mean  that 
contracting  officers,  the  boards  of  contract  appeals  and  the 
courts  would  find  themselves  examining  laws  and  practices  in 
existence  30  to  50  years  ago,  with  an  almost  certain  massive 
increase  in  litigation.   Isn't  this  one  of  the  things  which 
Congress  sought  to  avoid  by  providing  for  no  fault,  joint  and 
several  liability  under  the  Superfund  law? 

By  reversing  the  presumption  of  allowability  and  imposing 
tests  that  may  be  extremely  difficult  for  a  contractor  to  meet 
because  of  the  passage  of  time,  it  appears  to  us  that  the 
Government  is  attempting  to  establish  arbitrary  hurdles  solely 
to  avoid  shouldering  its  fair  share  of  environmental  costs  and 
without  taking  into  account  multiple  public  policy  concerns. 

In  summary,  we  think  that  any  cost  principle  that  is 
adopted  should  be  consistent  with  the  normal  allowability 
provisions  of  the  Federal  Acquisition  Regulations,  providing 
for  allowability  unless  there  is  some  basis  for  the  contracting 
officer  to  question  the  cost.   The  cost  principle  should  be 
structured  in  such  a  way  that  it  does  not  discourage  a 
contractor  from  taking  responsible  remediation  actions  or 
encourage  unnecessary  litigation.   We  believe  the  draft  cost 
principle  has  many  serious  flaws,  and  we  hope  that  the 
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Government  will  give  further  consideration  to  whether  a  cost 
principle  is  needed  at  all. 

The  DCAA  Guidance  Paper  on  Environmental  Costs  seems  to  us 
to  have  similar  deficiencies.   For  instance,  the  guidance 
states  that  the  allowable  environmental  cost  should  only 
include  the  contractor's  share  of  the  cleanup  costs  based  on 
the  actual  percentage  of  the  contamination  attributable  to  the 
contractor.   But  how  is  this  determination  going  to  be  made? 
If  a  contractor  enters  into  a  consent  decree  and  agrees  to  pay 
a  certain  percentage  of  the  remediation  cost,  is  the 
contracting  officer  going  to  question  this?   Will  we  have  to 
litigate  the  proportion  of  contamination  attributable  to  all 
parties  in  every  case? 

The  guidance  also  indicates  that  if  a  contractor  cannot 
collect  contribution  claims  from  other  potentially  responsible 
parties,  the  uncollected  amounts  will  be  considered 
unallowable.   Is  this  fair?   In  cases  where  a  contractor  is 
liable  for  a  larger  proportion  of  the  costs  because  another 
party  is  no  longer  viable,  should  the  government  be  allowed  to 
avoid  paying  its  fair  share? 

We  are  hopeful  that  the  DCAA  guidance  will  be  applied  in  a 
fair  and  reasonable  way,  but  we  have  concerns  about  a  number 
aspects  of  it. 
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In  summary,  we  believe  the  language  currently  contained  in 
FAR  regarding  reasonableness  and  allowability  is  adeguate  and 
is  considerably  more  eguitable  than  the  draft  environmental 
cost  principle.   The  presumption  that  these  costs  are 
unallowable  unless  the  contractor  can  prove  otherwise  is  an 
approach  to  cost  allowability  that  is  at  odds  with  current 
regulations  regarding  reasonableness  and  is  not  consistent  with 
public  policy.   The  end  result  of  this  approach  will  be 
increased  costs  to  both  the  government  and  the  contractor, 
diverting  resources  to  pointless  litigation.   In  addition,  the 
predisposition  to  disallow  these  ordinary  and  necessary 
business  expenses  could  discourage  contractors  from 
participating  fully  in  contamination  cleanup,  thwarting  the 
intent  of  the  Superfund  law. 

As  I  said  before,  we  we  do  not  believe  there  is  a  need  for 
an  environmental  cost  principle,  but  if  one  is  adopted,  it 
should  be  fair  and  eguitable.   We  believe  current  Federal 
Acguisition  Regulations  are  adeguate  to  handle  these  costs,  and 
we  hope  that  the  current  draft  cost  principle  will  be 
reconsidered  for  the  reasons  I  have  mentioned. 

I  would  be  pleased  to  respond  to  any  guestions  the 
subcommittee  might  have. 
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Mrs.  Maloney.  First  of  all,  I  want  to  thank  all  of  you  for  coming, 
and  I  appreciate  very  much  your  testimony. 

Dr.  Phinney,  I  am  going  to  ask  the  GAO  to  respond  in  writing 
and  clarify  their  report  in  terms  of  the  contractor  versus  sub- 
contractor reimbursement.  Likewise,  I  am  going  to  submit  in  writ- 
ing a  series  of  questions  on  policy  procurement  issues  and  would 
like  the  input  of  all  of  you  on  ways  that  you  think  the  policy  pro- 
curement board  guidelines  could  be  improved  to  be  more  consistent 
for  both  a  government  management  and  a  private  sector  approach. 

I  must  state  on  a  personal  note,  when  I  toured  Boeing  several 
years  ago,  you  were  the  No.  1  exporter  of  an  American  manufac- 
tured goods  in  our  entire  country. 

Mr.  Babione.  We  still  are. 

Mrs.  Maloney.  That  is  a  tremendous  achievement  and  certainly 
one  of  the  goals  of  this  country  as  we  all  are  working  on  various 
trade  agreements.  We  are  also  looking  at  ways  to  streamline  gov- 
ernment regulations  or  oversight  to  enable  private  business  to  com- 
pete more  productively  in  a  world  economy  and  would  be  looking 
for  any  ideas  you  may  have  in  that  area. 

I  am  going  to  be  very  brief  with  just  two  questions  to  all  panel- 
ists. If  I  understand  the  companies'  positions  correctly,  you  each  re- 
sist any  change  in  the  current  Federal  Acquisition  Regulation  and 
insist  that  you  are  entitled  to  reimbursement  of  cleanup  expenses 
as  a  normal  cost  of  doing  business. 

If  there  was  contractor  negligence  or  wrongdoing,  do  you  feel 
that  it  is  right  for  a  company  to  expect  taxpayers  to  pay  for  your 
cleanup  costs? 

As  was  stated  in  the  testimony,  many  things  have  occurred  that 
we  weren't  aware  of  back  in  1946  but  if  a  contractor  knowingly  was 
negligent  or  was  wrong  in  their  standards,  do  you  believe  that  the 
taxpayers  should  pay  for  the  cleanup  costs? 

Mr.  FlNKBlNER.  Well,  Madam  Chairwoman,  if  we  are  talking 
about  the  structure  of  the  Superfund  law  and  the  strict  liability  no- 
fault  basis,  if  the  negligence  is  under  that  definition  determined  no 
fault,  then  I  think  certainly  the  strictures  of  the  Superfund  would 
indicate  that  we  ought  to  be  charging  those  costs  to  all  customers, 
which  is  exactly  what  we  do. 

We  are  not  cnarging,  as  I  said  earlier  in  my  statement,  the  reme- 
diation costs  under  these  laws  to  the  U.S.  Government.  We  are 
charging  them  equitably  and  fairly  to  all  the  customers  that  buy 
our  products  and  services. 

Mrs.  Maloney.  Any  other  comment? 

Mr.  Babione.  I  agree  with  that. 

Dr.  Phinney.  I  would  just  point  out  that  that  was  the  intent 
under  CERCLA,  that  responsible  parties  at  sites  should  clean  up 
and  that  those  costs  then  would  be  considered  as  part  of  the  price 
of  the  product  that  was  produced,  and  the  Department  of  Defense 
is  the  customer  of  the  government  contractors. 

Mrs.  Maloney.  Well,  no  fault  means  that  you  don't  reach  a  con- 
clusion as  to  negligence.  Do  you  feel  that  maybe  it  should  be 
changed  if  there  is  knowing  negligence  or  wrongdoing,  that  the  con- 
tractor should  be  held  responsible? 

Mr.  FlNKBlNER.  I  think  this  is  something  that  we  need  to  discuss 
through.  If  it  is  a  willful  misaction  or  inappropriate  action  that 
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leads  to  the  damage,  I  think  one  would  find  it  hard  to  argue  that 
the  cleanup  associated  with  that  ought  not  to  somehow  be  borne  by 
the  contractor,  or  if  they  have  a  fine  or  a  penalty  for  that  effect, 
that  we  should  expect  to  have  our  customers  pay  for  those  fines  or 
penalties.  We  do  not.  Even  under  the  current  regulations,  we  don't. 

Mrs.  Maloney.  What  about  reckless  environmental  action? 

Mr.  Finkbiner.  Reckless  environmental  actions,  I  don't  know 
that  I  would  understand  how  to  respond  until  I  know  what  the  def- 
inition of  that  term  is. 

Mrs.  Maloney.  Just  another  real  quick  question.  Do  you  believe 
that  contractors  should  be  allowed  to  earn  a  fee  or  make  a  profit 
on  environmental  reimbursements? 

Mr.  Babione.  I  guess  that  is  mine.  First  of  all,  it  is  a  complicated 
answer  that  I  am  going  to  try  to  make  as  simple  as  we  can.  The 
DOD  regulations  now  are  very  specific  on  how  that  is  to  be  han- 
dled, and  it  is  a  complicated  negotiation  process. 

The  first  step  of  it  is  you  include  cleanup  costs  as  an  allowable 
cost  the  same  as  any  other  cost  on  which  you  make  a  computation 
of  profit.  Then  it  goes  through  a  whole  bunch  of  other  steps,  and 
in  these  steps,  it  loses  its  identity  to  an  element  of  cost.  So  the 
DOD  regulation  says,  for  purposes  of  negotiating  a  profit,  you  can 
include  it  in  that  process. 

Now,  if  the  question  is,  "Do  you  make  a  profit  or  do  you  realize 
a  profit?,"  that  is  a  whole  different  answer  because  when  somebody 
says  as  the  GAO  says  in  their  report  on  page  6  that  the  part  of 
Boeing's  reimbursement  by  DOD  includes  a  profit,  we  can't  agree 
with  tnat,  Madam  Chairman. 

The  point  is  that  you  make  a  profit  on  the  contract  or  the  price, 
and  once  cleanup  costs  loses  its  identity,  there  is  no  way  to  identify 
it,  and  overhead  costs  do  not  include  any  profit.  So  the  distribution 
of  that  cost  being  reimbursed  by  DOD  could  not  include  any  profit. 

Mrs.  Maloney.  Well,  thank  you  very  much.  Counsel  informs  me 
that  my  5  minutes  are  up. 

I  hope  this  is  the  beginning  of  a  dialog  of  constructive  growth  in 
our  communication  to  improve  business  and  environment  and  over- 
sight in  our  country. 

Thank  you  very  much  for  coming. 

Mr.  McCandless. 

Mr.  McCandless.  Thank  you.  This  one  is  also  for  you,  Mr. 
Babione.  We  have  two  types  of  environmental  activity.  We  have 
that  which  took  place  in  prior  years  that  has  to  be  addressed,  and 
we  have  the  ongoing  environmental  aspect  which  is  now  being  ad- 
dressedJn  many  different  ways  than  it  was  previously.  So  when  we 
talk  in  terms  of  cleanup,  my  definition  is  to  go  back  and  take  care 
of  something  in  the  past. 

If  I  understand  the  dialog  you  had  with  Madam  Chairman,  you 
were  saying  that  you  are  entitled  to  a  profit  for  going  back  and 
cleaning  up  what  it  was  that  took  place  prior  to  existing  contracts. 

Mr.  Babione.  What  I  am  saying  is  that  the  DOD  policy  permits 
you  to,  as  part  of  a  calculation,  include  those  costs  in  a  cost  basis, 
which  there  is  a  computation,  yes. 

Mr.  McCandless.  So  if  35  percent  of  the  total  gross  sales  of  your 
organization  is  Department  of  Defense,  then  you  are  entitled  to  35 
percent? 
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Mr.  Babione.  No. 

Mr.  McCandless.  On  the  overall  cost  of  your  operation  for  clean- 
up? 

Mr.  Babione.  The  overall  cost  would  be  allocated  back  to  the  cus- 
tomers. Sixty-five  percent  of  the  business  of  the  Boeing  Co.  on  the 
distribution  of  the  overhead  base  that  we  are  using  is  commercial, 
they  bear  65  percent  of  the  cost.  Of  the  cost  that  goes  to  DOD,  it 
is  around  the  difference  that  was  just  35  percent. 

There  is  some  small,  very  small  calculation  that  starts  out  the 
process,  but  as  indicated  in  our  statement  on  the  long  statement, 
it  is  like  your  example  on  the  trucks,  some  costs  go  up,  some  costs 
go  down,  and  it  is  impossible  to  determine,  as  there  is  no  methodol- 
ogy to  do  that,  any  identification  of  any  profit  with  any  element  of 
cost.  All  you  can  say  is  whether  you  made  money  on  the  total  pro- 
gram or  you  lost  money  on  the  total  program. 

Mr.  McCandless.  OK.  I  understand  what  you  said.  Let  me  go 
at  it  one  more  time  here.  Let's  consider  the  costs  of  operating  at 
your  plant,  for  example  security  guards.  If  their  costs  increase,  are 
you  going  to  anticipate  a  greater  profit,  or  how  about  if  your  envi- 
ronmental costs  increase? 

Mr.  Babione.  No,  you  will  probably  realize  a  loss  because,  if  you 
look  at  the  history  of  this  kind  of  cost,  it  is  consistently  underesti- 
mated as  has  been  demonstrated  by  the  hearing  here  this  morning. 
The  chances  are,  without  looking  at  the  details,  that  in  every  situa- 
tion we  actually  spend  more  money  on  it  that  we  ever  included  in 
any  contract,  and  there  is  no  way  we  are  ever  going  to  make  a  prof- 
it. We  are  probably  going  to  have  a  loss  throughout  because  it  has 
cost  more  to  really  clean  up  than  what  we  thought. 

Mr.  McCandless.  Mr.  Finkbiner,  in  your  written  statement,  you 
said  if  it  is  not  broke,  don't  fix  it.  What  do  you  mean  by  that? 

Mr.  Finkbiner.  Well,  that  goes  to  the  status  of  the  current  regu- 
lations, Congressman.  As  a  matter  of  fact,  for  many  years  past  we 
have  been  following  the  general  reasonableness  criteria  under  the 
FAR  for  all  sorts  of  costs,  including  environmental  cleanup  costs. 
They  are  not  brand  new. 

The  one  thing  that  is  new  is  the  growing  amount  of  costs  that 
are  being  devoted  to  this  both  in  the  private  and  the  public  sector. 
Basically,  we  believe  that  the  general  cost  principles,  along  with 
the  specific  instructions  within  trie  FAR,  are  adequate  to  determine 
the  reasonableness,  allocability  of  the  environmental  costs  irrespec- 
tive of  their  size. 

Mr.  McCandless.  One  more  quick  one,  Madam  Chairman.  In  re- 
gard to  the  government's  interests,  are  we  adequately  protected 
under  current  cost  principles  and  the  DCAA  guidance  or  would  it 
be  better  to  be  protected  under  the  draft  cost  principle?  Anyone 
who  might  care  to  respond. 

Mr.  Finkbiner.  I  think  I  probably  can  speak  for  all  of  us,  but  if 
anybody  disagrees  they  can  speak  up.  I  think  we  are  much  better 
covered  under  the  existing  cost  principles  and  the  DCAA  guidance 
as  appropriately  modified,  because  it  has  some  problems,  than  we 
would  be  under  the  new  cost  principle. 

The  cost  of  litigation  and  the  amount  of  litigation  that  would 
come  about  under  the  new  cost  principle  is  hard  to  predict,  but  it 
would  be  very  massive,  in  my  view. 
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Mr.  McCandless.  Would  that  be  the  agreement  of  the  total 
panel? 

Mr.  Babione.  Yes,  I  agree  with  that. 

Dr.  Phinney.  Yes. 

Mrs.  Maloney.  Thank  you,  Mr.  McCandless. 

Mr.  Clinger  from  Pennsylvania. 

Mr.  Clinger.  Thank  you  very  much,  Madam  Chairman. 

I  want  to  thank  the  panel  for  their  participation  today,  for  their 
testimony.  It  has  been  very  helpful  exploring  this  complex  issue, 
and  it  is  indeed  a  complex  issue. 

On  the  proposed  draft  cost  principle,  I  would  agree  with  what 
you  are  suggesting.  By  establishing  a  presumption  mat  these  costs 
are  unallowable  and  that  you  have  to  meet  certain  conditions  prov- 
ing nonguilt,  that  this  is  totally  inconsistent  with  the  no-fault  prin- 
ciple which  we  have  in  Superfund. 

So  you  have  two  conflicting  concepts  here  which  are  very  hard 
to  marry  in  any  reasonable  way;  is  that  a  fair  assessment? 

Mr.  Finkbiner.  Yes. 

Dr.  Phinney.  Yes. 

Mr.  Clinger.  I  just  have  one  basic  question.  We  are  talking  a  lot 
these  days  about  defense  conversion,  and  you  are  all  very  inti- 
mately involved  in  that  as  defense  contractors  to  the  U.S.  Gfovern- 
ment,  and  converting  or  at  least  integrating  the  commercial  and 
defense  sectors  of  the  economy.  This  is  going  to  be  a  difficult  sce- 
nario that  we  are  going  to  play  out  over  the  next  several  years. 

What  in  your  view  is  the  impact  of  the  current  regulatory  sys- 
tem, including  the  environmental  regulations,  on  the  ability  of  de- 
fense firms,  to  convert  or  even  diversify  into  nondefense  commer- 
cial activities? 

Mr.  Finkbiner.  That  is  a  difficult  question.  If  I  understand  your 
question  you  are  talking  about  the  way  the  regulations  treat  envi- 
ronmental costs  today  as  we  understand  them  versus  how  they 
might  in  the  future,  I  guess  my  judgment  would  be  very  clearly 
that  if  the  unpublished  or  the  unofficial  draft  cost  principle  were 
implemented,  it  would  make  the  possibility  of  converting  and  shift- 
ing our  resources  to  use  in  the  private  sector  very  much  more  dif- 
ficult. 

If  we  are  not  able  to  charge  what  we  believe  to  be  reasonable, 
legitimate  costs  of  environmental  cleanup  into  the  government  con- 
tracts, as  we  believe  are  appropriate,  then  we  obviously  are  going 
to  have  to  bear  that  burden  in  other  efforts  in  the  nondefense  sec- 
tor, nongovernment  sector,  and  it  will  make  it  very,  very  difficult 
to  be  competitive  on  any  new  venture  that  we  would  come  up  with. 

Mr.  Clinger.  You  would  be  even  much  less  interested  in  seeking 
government  work? 

Mr.  Finkbiner.  Absolutely. 

Dr.  Phinney.  I  would  also  add  that  you  would  not  have  the  re- 
sources to  try  to  get  into  some  different  areas  if  you  are  not  al- 
lowed to  include  these  costs  as  legitimate  costs  of  the  business. 

Mr.  Clinger.  Well,  I  want  to  thank  you  again  for  your  testi- 
mony. 

Thank  you,  Madam  Chairman. 

Mrs.  Maloney.  Thank  you  very  much.  I  appreciate  very  much 
your  time.  Thank  you  very  much  for  coming. 
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Our  final  panel  of  witnesses  today  consist  of  two  environmental 
activists:  Mr.  Duane  Peterson,  vice  president  of  the  Sacramento 
Valley  Toxics  Campaign,  and  Dr.  Henry  Cole,  president  of  Henry 
Cole  &  Associates. 

Dr.  Cole  is  testifying  on  behalf  of  the  Silicon  Valley  Toxics  Coali- 
tion, the  Military  Toxics  proiect,  and  the  Silicon  Valley  Conversion 
and  Job  Retention  project.  Please  come  forward. 

Would  you  please  stand  and  raise  your  right  hand. 

[Witnesses  sworn.] 

Mrs.  Maloney.  Thank  you  very  much.  Without  objection,  your 
statements  will  be  included  in  the  record. 

Mr.  Peterson,  would  you  please  begin. 

STATEMENT  OF  DUANE  PETERSON,  VICE  PRESIDENT, 
SACRAMENTO  VALLEY  TOXICS  CAMPAIGN 

Mr.  Peterson.  Madam  Chair  and  members,  in  the  spirit  of  con- 
gressional testimony,  I  have  submitted  voluminous  documents 
which  I  believe  you  have  in  front  of  you.  Let  me  walk  you  through 
the  gist  of  what  is  there. 

First,  my  name  is  Duane  Peterson.  I  am  vice  president  of  the 
Sacramento  Valley  Toxics  Campaign.  As  such,  I  serve  as  a  volun- 
teer on  a  grassroots  board.  We  have  3,000  dues  paying  members 
in  the  Sacramento  Valley  of  California,  making  us  the  largest  com- 
munity based  environmental  organization  in  the  area. 

I  am  here  to  discuss  the  Aerojet  Corp.,  which  is  in  my  commu- 
nity. My  group  takes  some  pride  in  having  blown  the  whistle  on 
Aerojet's  billing  the  taxpayer  to  clean  up  the  toxic  mess  it  created. 
There  are  some  facts  that  are  not  in  dispute.  Aerojet  in  various  in- 
carnations, since  just  after  World  War  II,  has  operated  on  a  site  as 
large  as  20,000  acres  15  miles  just  east  of  Sacramento,  our  State's 
capital. 

They  chose  a  site  knowingly  on  porous  rock  that  had  been 
dredged  for  gold,  directly  over  a  pristine  ground  water  aquifer,  and 
that  site  sits  3  miles  from  the  American  River,  which  is  my  com- 
munity's drinking  water  source.  Indeed,  since  1951,  the  company 
used  trichlorethylene  among  other  chemicals,  TCE  or  trichlo, 
trichlorethylene,  in  sworn  testimony  as  much  as  65,000  gallons  per 
month  of  this  chemical. 

The  used  TCE,  after  it  was  used  to  degrease  parts  for  the  design, 
testing,  and  manufacturing  of  liquid  and  solid  rocket  motors,  was 
allowed  to  percolate  into  the  ground  with  no  treatment,  with  no  lin- 
ing. It  is  now  known  that  as  many  as  8  trillion  gallons  of  ground 
water  have  been  contaminated. 

The  1982  Superfund  list  ranked  the  Aerojet  site  as  1  of  the  10 
most  threatening  to  the  Nation's  public  health.  The  ultimate  cost, 
as  we  have  heard,  of  cleanup  ranges  between  $500  million  and  $1 
billion. 

My  group  identified  as  early  as  1986  the  threat  to  the  taxpayer 
of  this  tremendous  environmental  nightmare,  sensing  that  Aerojet 
was  positioning  itself,  we  believe,  to  become  the  first  defense  con- 
tractor to  bill  the  taxpayer  to  clean  up  its  mess. 

We  engaged  in  a  series  of  four  Freedom  of  Information  Act  re- 
quests. This — mind  you,  we  are  a  small  nonprofit  environmental 
group,  we  don't  have  the  resources  of  the  Federal  Government  or 
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law  enforcement  agencies — but  this  is  what  we  found:  As  early  as 
1951  when  Aerojet  was  still  constructing  the  facility,  the  local 
water  board  issued  an  order.  You  have  it,  I  believe,  as  exhibit  A- 
3. 

Pardon,  please,  the  quality  of  duplicating  and  photocopying. 
These  are  aged  documents,  come  to  us  sometimes  fifth-  and  sixth- 
hand. 

In  that  order,  it  was  made  quite  clear  that  trichlorethylene  is 
toxic.  This  is  1951,  is  an  extremely  toxic  substance,  and  the  defense 
contractor  was  ordered  to  take  steps  to  avoid  contaminating  the 
ground  water  and  the  surface  waters  nearby. 

A  litany  of  water  board  orders  also  attached  in  your  document 
all  the  way  up  to  1979  reiterate  concern  over  the  toxicity  of  that 
chemical  and  others  and  orders  Aerojet  to  take  steps  to  avoid  con- 
taminating that  pristine  aquifer  and  the  nearby  American  River 
waters. 

What  is  most  compelling  about  the  Aeroiet  story  is  not  just  that 
they  were  warned  by  regulators,  but  we  have  uncovered  internal 
memorandums  from  indeed  the  rocket  scientists  at  Aerojet  who 
warned  that  their  ongoing  practices  were  a  risk  to  the  public 
health. 

At  exhibit  El— 6,  you  see  a  study  performed  by  the  Morse  Labora- 
tories for  Aerojet.  The  consulting  firm  dug  holes  in  Aerojet  land 
and  discovered  trichlorethylene  had  seeped  down  into  the  ground 
water.  This  is  1958,  mind  you.  The  TCE  had  sunk  down  into  the 
soils  to  a  level  of  10  feet,  and  not  using  modern  day  scientific  in- 
strumentation, the  TCE  was  detectable  to  the  nose,  to  the  human 
nose  at  that  depth. 

The  same  memorandum  went  on  to  describe  extreme  safety  pre- 
cautions proposed  for  the  workers  who  use  TCE,  goggles,  res- 
pirators, gloves,  aprons,  face  shields.  That  1958  memorandum  in- 
corporated the  then-known  toxicity  data  of  this  ultra  hazardous 
chemical.  The  water  board,  again,  continued  to  warn  Aerojet  to 
avoid  contamination  with  TCE. 

Then  we  found  a  1960  memorandum  marked  H-l  in  their  pocket 
from  one  of  the  chief  engineers  of  the  company  addressed  to  14  of 
the  senior  executives  and  scientists  in  the  company.  So  this  was  a 
widely  dispersed  memorandum  from  one  of  its  chief  industrial  engi- 
neers and  a  respected  member  of  the  corporate  staff. 

I  quote,  "One  item  of  considerable  importance  is  plant 
engineering's  concern  for  trio  lost  by  seepage  into  the  ground."  The 
memorandum  actually  was  on  the  conservation  of  TCE.  It  is  a  fair- 
ly expensive  compound.  Here  they  were  just  throwing  it  away  on 
the  ground. 

He  goes  on  to  say  "conservation,  when  viewed  in  this  light,  be- 
comes more  a  matter  of  public  health  and  safety  than  economy,"  so 
what  turned  out  to  be  a  cost-saving  memorandum  to  the  senior 
plant  engineer  turned  into  one  of  concern  for  public  health  and 
safety. 

He  goes  on,  "TCE  either  evaporates  or  seeps  into  the  ground. 
Plant  engineering  suspects  pockets  of  trichlo  forming  under  AGC," 
that  is  Aerojet  General  Corp.  "property,  and  only  hopes  that  the  ex- 
isting substrata  can  contain  this  material,  and  counters  with  un- 
derground trichlo  have  already  occurred  on  two  occasions." 


167 

This  is  1960  where  one  of  the  senior  scientists  of  the  corporation 
is  warning  his  colleagues  that  trio  is  seeping  into  the  ground,  and 
he  is  concerned  of  the  threat  to  public  health. 

A  variety  of  water  board  orders  continues,  directing  the  corpora- 
tion to  avoid  contamination.  Then  in  1979,  it  is  believed  a  jogger 
running  along  the  trail  along  the  American  River  discovered  a  pool 
of  toxic  gunk.  He  drew  that  to  the  attention  of  the  regulators,  and 
the  tremendous  contamination  problem  was  uncovered. 

As  I  suggested,  we  now  know  that  a  trillion  gallons  of  once  pris- 
tine ground  water  have  been  contaminated.  We  have  learned  that 
Aerojet  has  submitted  requests  to  the  Department  of  Defense  to  be 
reimbursed  for  $93  million  so  far. 

Indeed,  as  the  GAO  experts  testified  this  morning,  this  is  at — 
the  reimbursement  actually  granted  is  at  the  upper  end  of  the  ex- 
perience with  these.  They  were  reimbursed  up  to  50  percent  of 
their  total  cost  so  far  submitted.  So  those  are  the  facts  as  we  un- 
derstand them. 

Let  me  explode  four  of  the  myths  which  you  have  heard  today. 
No.  1,  that  TCE  and  other  chemicals  were  required  to  be  used  by 
this  and  other  defense  contractors  by  the  military  so,  therefore,  the 
military  and  the  taxpayer  have  some  liability  to  pay  the  cleanup 
costs.  In  our  view,  that  is  an  absurd  argument.  Yes,  TCE  was  abso- 
lutely required  by  a  military  specification  dating  back  to  1950. 

Nothing  in  that  specification  required  the  firm  to  dump  this 
then-known  toxic  chemical  into  the  ground,  especially  into  porous 
rock,  which  was  then  known  to  be  above  a  pristine  aquifer.  So  re- 
quiring the  use  of  a  chemical  in  an  industrial  process  does  not  in- 
demnify the  company  from  misusing  that  same  chemical. 

The  second  myth  is  that  since  the  military  owned  much  of  the 
facility,  that  it  should  indeed  bear  some  of  the  liability  for  cleanup. 
The  question  here  is  who  was  responsible  for  dumping  as  much  as 
170,000  gallons  of  this  then-known  toxic  chemical  on  to  the  ground. 
That  indeed  was  the  Aerojet  staff.  The  fact  that  the  military  owned 
some  buildings  or  leased  some  buildings,  quite  apart  from  the  con- 
tamination and  the  dump  sites,  is  irrelevant. 

The  most  important  myth,  Aerojet  used  the  acceptable  standards 
at  the  time  and  that  it  is  unfair  with  newer  toxicology  standards 
and  newer  procedures  to  hold  them  liable  for  acts  taken  long  ago 
that  were  supposed  state  of  the  art,  as  these  and  other  memoran- 
dums I  have  described  indicate  quite  clearly,  individuals  in  senior 
positions  at  the  corporation  knew  as  far  back  as  1951  that  what 
they  were  doing  was  not  acceptable  at  the  time.  It  is  quite  clear 
in  our  minds  that  this  was  knowing  pollution. 

The  fourth  myth  is  that  since  regulators  at  the  time  were  order- 
ing them  to  avoid  contamination  but  not  following  up  in  some  fash- 
ion, that  that  as  well  either  indemnifies  the  corporation  or  suggests 
that  the  State  and  Federal  regulators  should  share  in  the  liability. 

I  am  a  former  LA  PD  police  officer  and  a  former  California  De- 
partment of  Justice  special  agent.  I  have  some  experience  in  law 
enforcement.  To  suggest  that  I  as  a  police  officer  knew  of  some 
crime  being  committed  but  didn't  have  the  resources  to  take  action 
on  it  and,  therefore,  I  or  my  agency  should  be  implicated  in  the  re- 
sults of  that  crime  or  the  liability  to  the  victims  is  a  specious  argu- 
ment. 
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It  is  well  known  that  environmental  enforcement  in  the  1950's 
and  1960's  was  grossly  underfunded — as  I  may  add  it  still  is — and 
to  hold  those  regulators  liable  for  the  wrongdoing  of  corporate  pol- 
luters, I  think,  is  unreasonable. 

In  conclusion,  then,  as  to  the  Aerojet  case,  I  think  we  have  estab- 
lished that  this  company  knowingly  polluted  the  ground  and  did  so 
in  clear  violation  of  State  and  Federal  law.  The  question  then  is 
what  to  do.  Our  recommendation  is  quite  clear. 

We  don't  believe  that  taxpayers  should  be  held  liable  for  cleaning 
up  pollution  caused  by  private  companies  period.  We  believe  toxic 
tort  law  is  clear  in  America,  that  creators  of  nuisances  are  respon- 
sible for  their  remedies. 

Again,  I  think  it  is  clear  that  these  were  inherently  ultra  hazard- 
ous operations  that  these  corporations  were  engaged  in.  They  were 
dealing  with  chemicals  known  to  be  extremely  toxic  at  the  time, 
and  to  suggest  that  rocket  scientists  would  put  these  chemicals 
right  on  to  the  ground  near  ground  water  and  surface  water,  and 
that  was  somehow  a  reasonable  act,  I  think  defies  imagination. 

Second,  we  would  ask  that  the  Department  of  Defense  and  the 
EPA  review  each  of  the  reimbursement  claims  made  to  date  for  vio- 
lations of  the  False  Claims  Act.  I  would  hope  that  if  these  polluting 
acts  were  knowing,  and  we  believe  in  the  case  of  Aerojet  they  cer- 
tainly were,  that  asking  the  taxpayer  to  reimburse  constitutes  a 
violation  of  the  False  Claims  Act. 

Third,  we  would  ask  that  the  subcommittee  and  the  GAO  inves- 
tigate whether  defense  contractors  reimbursed  so  far  have  made 
profits  from  their  cleaning  up  the  toxic  messes  they  created.  Earn- 
ing a  profit  to  clean  up  a  mess  one  knowingly  created  sends  a  per- 
verse signal  that  they  don't  really  have  to  pay  for  pollution,  indeed 
they  make  a  profit  from  its  cleanup. 

Let  me  end  by  saying  that  I  work  in  the  California  legislature 
and  have  some  experience  reading  committees  and  votes.  If  the 
committee  is  disinclined  to  be  interested  in  denying  all  reimburse- 
ment and  the  task  then  becomes  fiddling  with  the  reimbursement 
process,  let  me  share  some  thoughts  with  you. 

One  is  that  that  process  needs  to  be  consistent.  I  think  it  is  un- 
fair to  expect  low-level  defense  contract  administrators  to  analyze 
these  phenomenally  complicated  issues  with  the  limited  training 
and  expertise  they  possess. 

I  would  also  suggest  that  I  understand  they  have  60  days  under 
current  law  to  deny  or  grant  a  reimbursement.  That,  to  me,  is  writ- 
ten so  as  to  benefit  the  defense  contractor,  to  legally  mandate  a 
rushed  decision. 

Third,  I  would  encourage  independent  investigation  of  the 
claims.  Again,  my  little  nonprofit  group  has  unearthed  what  I 
think  are  smoking  memorandums  without  the  resources  of  the  Fed- 
eral Government  looking  into  details  of  the  pollution  over  the  last 
few  decades.  I  think  we  would  find  out  that  quite  a  number  of 
these  were  indeed  knowing  and  then  in  violation  of  the  law. 

To  suggest  that  that  would  be  voluminous  or  bureaucratic  or  dif- 
ficult I  think  we  need  to  put  in  context.  Aerojet  alone  could  cost 
$500  million  to  $1  billion  if  the  current  reimbursement  ratio  is  per- 
petuated and  we  the  taxpayer  pay  50  percent  of  that,  we  are  look- 


169 

ing  at  a  quarter-billion  to  a  half-billion  dollar  taxpayer  liability  for 
this  one  site  alone. 

The  notion  of  spending  some  government  resources  investigating 
these  cases  to  establish  knowing  violation,  knowing  pollution  and 
in  violation  of  the  law  would  save  the  taxpayers  a  tremendous 
amount  of  money. 

So  I  would  hope  that  if  we  are  going  to  tinker  with  the  reim- 
bursement process  and  set  up  a  protocol  where  a  decision  is  made 
whether  or  not  to  reimburse  that  there  be  adequate  staffing  to  con- 
duct these  investigations.  Indeed,  Mr.  Finkbiner  testified  that  in 
the  cases  of  knowing  pollution,  even  he  would  agree  that  denial  of 
reimbursement  is  appropriate.  I  think  it  is  incumbent  upon  us  to 
protect  the  Treasury  to  investigate  that. 

Last,  I  would  suggest  that  we  actually  have  a  line  item  budget 
in  the  Department  of  Defense,  a  line  item  budget  item  in  the  De- 
partment of  Defense  budget  for  reimbursing  these  cleanups  would 
serve  to  shed  light  on  how  widespread  is  this  practice  of  reimburs- 
ing defense  contractors  with  taxpayer  moneys  to  clean  up  toxic 
messes  they  created. 

So  far  as  I  understand  it,  that  is  not  in  our  budget,  if  indeed  the 
GAO  is  correct  and  tens  of  billions,  as  much  as  $100  billion  is  at 
stake,  and  these  are  just  going  to  be  paid  off  year  by  year,  seriatim, 
to  defense  contractors  who  come  asking  for  the  bailout,  we  would 
deplete  our  Treasury  without  even  knowing  it. 

In  conclusion,  my  mother  taught  me  to  clean  up  my  own  mess. 
Defense  contractors  should  be  held  to  the  same  standard  and  not 
be  bailed  out  by  taxpayers  for  fixing  problems  created  by  the  pri- 
vate corporations. 

Thank  you  for  allowing  me  to  testify. 

Mrs.  Maloney.  Thank  you  very  much  for  your  testimony. 

[The  prepared  statement  of  Mr.  Peterson  follows:] 


170 


TESTIMONY  SUBMITTED  TO  THE 

HOUSE  COMMITTEE  ON  GOVERNMENT  OPERATIONS, 
SUBCOMMITTEE  OH  LEGISLATION  AND  NATIONAL  SECURITY 
HEARING  OH  REIMBURSEMENT  FOR  DEFENSE  CONTRACTOR  TOXIC  CLEANUPS 

BY 

DUANE  PETERSON, 
VICE  PRESIDENT  Of  th«  SACRAMENTO  VALLEY  TOXICS  CAMPAIGN 

Hay  20,  1993 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the 
opportunity  to  testify  before  you  today.   My  name  is  Duane 
Peterson  and  I  am  appearing  on  behalf  of  the  3,000-member 
Sacramento  Valley  Toxics  Campaign,  a  community-based  organization 
dedicated  to  reducing  our  risk  of  exposure  to  pollution.   We  have 
closely  examined  the  threat  to  our  Northern  California  community 
from  the  severe  toxic  contamination  wreaked  by  the  Aerojet 
Corporation,  situated  near  the  American  River  whose  flow  out  of 
the  Sierra  Nevada  Mountains  provides  our  drinking  water. 

The  Aeroiet  Mess 

These  facts  are  not  in  dispute:   Aerojet,  in  various 
incarnations,  has  occupied  a  site  as  large  as  20,000  acres,  15 
miles  east  of  California's  capital.   The  facility  sits  on  porous 
gravel  left  from  gold  dredgings,  directly  over  a  groundwater 
aquifer  supplying  drinking  water  to  adjacent  communities  and  3 
miles  from  the  American  River.   From  1951  until  1979,  Aerojet 
used  as  much  as  65,000  gallons  per  month  of  trichloroethylene  or 
TCE  as  a  degreaser  and  washing  agent  as  solid  and  liquid  fuel 
rocket  motors  were  designed,  manufactured  and  tested. 

Used  TCE  was  discarded  by  percolation  into  unlined  dirt 
trenches,  and  by  exploding  it  on  the  ground  along  with  rocket 
propellant.   Since  water  quality  standards  now  set  safety  levels 
at  5  parts  per  billion,  as  many  as  8  trillion  gallons  of  once 
pure  groundwater  are  contaminated  with  the  industrial  solvent. 
Some  of  that  well  water  tests  at  100,000  ppb  TCE.   Scores  of 
drinking  water  wells  are  contaminated  and  have  been  shuttered. 
The  nation's  1982  Superfund  listing  ranked  the  Aerojet  facility 
among  the  10  most  threatening  to  public  health. 

Based  on  a  1979  consent  decree  among  Aerojet,  the  California 
Attorney  General,  State  Water  Board  and  U.S.  EPA,  the  defense 
contractor  has  undertaken  extensive  cleanup  efforts  to  treat  and 
replace  the  contaminated  groundwater.   Aerojet  created  a  wholly- 
owned  subsidiary  (Sacramento  Environmental  Operations)  in  1982  to 
perform  the  work.   Of  the  $70  million  spent  so  far  on  cleanup, 
$37  million  have  been  reimbursed  by  the  federal  government  as 
"necessary  and  reasonable  business  expenses."   The  ultimate  cost, 
and  potential  bill  to  the  taxpayers,  could  be  $1  billion. 
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SVTC's  Actions 

Back  in  1986,  we  warned  that  Aerojet  would  seek  to  bill  the 
Treasury  for  cleaning  up  the  tremendous  toxic  mess  that  it 
created.   As  part  of  my  group's  investigation  of  the  cause  and 
magnitude  of  this  toxic  contamination,  we  filed  a  series  of 
Freedom  of  Information  requests  with  the  defense  contractor  and 
the  relevant  state  and  federal  governmental  agencies.   And  last 
year,  we  shared  our  concerns  with  your  former  Committee  colleague 
Congresswoman  Barbara  Boxer,  who  at  our  suggestion,  together  with 
Chairman  Conyers  requested  the  landmark  GAO  report  that  brings  us 
here  today. 

California  has  been  known  as  a  trend-setting  state.   I 
regret  that  Aerojet' s  California  facility,  as  the  nation's  first 
defense  contractor  to  win  federal  reimbursement  for  cleaning  up 
its  own  toxic  mess,  has  led  others  down  that  gilded  path.   But  if 
that  defense  contractor  pioneered  this  latest  trip  to  the  trough, 
our  non-profit  watchdog  group  has  helped  uncover  this  national 
scandal  and  offers  today  an  alternative  to  throwing  good  money 
after  bad. 

Here  is  what  we  learned. 

Since  it  began  operations  in  Sacramento  4  2  years  ago, 
Aerojet  received  warnings  from  within  its  corporate  ranks  and 
from  government  regulators  that  its  use  of  TCE  risked 
environmental  contamination,  but  the  warnings  went  unheeded  until 
massive  pollution  was  undeniable. 

As  early  as  1951,  when  Aerojet  was  still  constructing  its 
facility,  the  local  water  quality  regulators  warned  that  TCE  was 
toxic  and  that  it  should  not  be  leached  into  the  soils: 

"The  degreasing  solvents  such  as  trichloroethylene  and 
perchloroethylene  no  doubt  are  toxic  when  taken 
internally. . .  Disposal  of  the  industrial  wastes  may 
create  a  problem  since  some  of  them  may  be  or  are  toxic 
when  taken  internally. . .  The  proposed  industrial  waste 
disposal  should  be  discouraged  and  alternate  methods 
developed  to  protect  the  ground  waters  from  being 
contaminated."  (Central  Valley  Regional  Water  Pollution 
Control  Board  memo,  October  30,  1951,  p. 3) 

That  same  Water  Board  issued  a  discharge  permit  for 
Aerojet 's  operation  in  May  of  1952,  mandating  that: 

"Process  wastes  which  contain  chemicals  shall  not  be 
discharged  in  a  manner  which  will  permit  their  entry 
into  either  the  ground  water  or  the  waters  of  the 
American  River,"  specifically  listing  TCE  among  the  ten 
chemicals  of  concern.   (Resolution  127,  May,  1952) 
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Two  1957  Board  resolutions  (#57-47  of  9-26-57  and  #57-48, 
same  date)  again  warned  that  "ponds  in  dredger  tailings  have  no 
direct  outlet  but  may  seep  into  the  American  River"  and  ordered 
that  "Neither  the  waste  discharge  nor  the  disposal  shall  cause 
pollution  of  useable  adjacent  surface  or  ground  waters  or  cause  a 
public  nuisance  by  reason  of  odors  or  unsightliness. "  (text  taken 
from  #57-47  p.  1,  similar  verbiage  found  in  #57-48  at  p.  2) 

While  government  regulators  were  issuing  these  directives, 
Aerojet  was  testing  its  property  for  contamination.   A 
December  23,  1958  report  titled  "Examination  of  Soils  for 
Trichlorethylene"  written  for  Aerojet  by  Morse  Laboratories 
concluded  that  TCE  was  found  in  the  soil  in  holes  dug  4  and  6 
feet  deep  in  such  quantities  that  it  could  be  detected  by  odor 
(p.  1) .   The  study  indicated  that  Aerojet  first  became  aware  of 
TCE  reaching  into  the  soil  in  1957  when  "...a  workman  may  have 
inhaled  poisonous  fumes  when  working  in  a  ditch  in  this  area." 
(p.  2)   Thus,  the  company  knew  that  in  the  span  of  just  a  few 
years,  TCE  had  percolated  in  dangerous  quantities  into  the  soil 
towards  the  groundwater. 

That  same  memo  confirmed  the  scientific  standards  of  the 
day,  noting  that  TCE  "is  toxic  to  humans  when  inhaled  or  when  in 
prolonged  or  repeated  contact  with  the  skin  or  mucous  membranes. 
It  is  also  toxic  when  taken  orally."  (p.  8)   Aerojet's  expert 
consultants  then  recommended  the  extreme  safety  precautions  to  be 
taken  when  working  with  TCE,  such  as  goggles,  respirators, 
gloves,  aprons  and  face  shields  (p.  9).   This  memo  then  also 
establishes  that  Aerojet  knew  that  TCE  was  known  then  to  be  an 
extremely  dangerous  chemical  for  which  serious  worker  safeguards 
were  necessary. 

The  Water  Board  issued  more  orders  in  1959  (resolution  #59- 
108,  #59-111)  which  reiterate  the  prohibitions  on  polluting 
ground  or  surface  waters. 

Just  as  these  warnings  were  coming  from  the  government, 
Aerojet's  own  chief  industrial  engineer  wrote  a  September  27, 
1960  memo  on  trichlorethylene  conservation  that  focused  on  the 
tremendous  monetary  losses  from  the  company  losing  about  one-half 
of  all  the  TCE  it  purchased  to  "evaporation  or  non-recoverable 
ground  spillage."   He  suggests  24  specific  recommendations 
designed  to  save  money  by  reducing  TCE  loss,  but  asserts  that: 

"One  item  of  considerable  importance  is  Plant 
Engineering's  concern  for  trico  lost  by  seepage  into 
the  ground.   Conservation,  when  viewed  in  this  light, 
becomes  more  a  matter  of  public  health  and  safety  than 
economy."   (p.  l) 

After  a  technical  discussion  of  how  trico  was  only  partially 
recycled,  Aerojet's  senior  scientist  concludes  as  much  as  40%  of 
all  TCE  used  at  the  facility: 
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"...  either  evaporates  or  seeps  into  the  ground.   Plant 
Engineering  suspects  pockets  of  trico  forming  under  AGC 
property  and  only  hopes  that  the  existing  sub-strata 
can  contain  this  material.   Encounters  with  underground 
trico  have  already  occurred  on  two  occasions." 

That  documents  a  clear  warning  to  14  Aerojet  executives  and 
scientists  named  in  the  memo  of  the  risks  to  public  health  and 
safety  by  the  company's  mishandling  of  TCE. 

The  Water  Board  issued  yet  another  order  to  Aerojet  in  1961 
(#61-115) ,  directing  Aerojet  in  similar  terms  as  before  to  avoid 
polluting  the  waters,  but  expanding  the  mandate  to  require  that: 

1.   Wastes  containing  process  materials  shall  be 
disposed  of  in  such  fashion  as  to  prevent  entry  of  such 
waste  into  useable  ground  waters...  3.  Neither  the 
waste  discharge  nor  the  disposal  method  shall  cause  a 
pollution  of  useable  ground  or  surface  waters...  5.  The 
discharge  shall  not  produce  concentrations  of  materials 
in  useable  receiving  waters  which  are  deleterious  to 
human,  animal,  plant  or  aquatic  life." 

Board  resolution  #62-21  adopted  April  4,  1962  rescinded  the 
previous  orders,  established  that  "Aerojet-General  has  accepted 
the  responsibility  for  control  of  all  waste  discharges  on  Aerojet 
owned  or  leased  properties,  or  originating  from  Aerojet 
operations  on  other  properties  in  the  Nimbus  area..."  (p.  1), 
restated  much  of  the  need  to  protect  ground  and  surface  waters  in 
the  vicinity  of  Aerojet,  reiterated  the  general  prohibitions  on 
contaminating  waters  and  specified  that  two  creeks  draining  from 
Aerojet  property  not  be  polluted. 

Similar  orders  were  adopted  on  March  22,  1974  (#74-251)  and 
March  22,  1976  (#76-12),  prescribing  Aerojet's  waste  discharge 
requirements  and  prohibiting  contamination  of  adjoining  waters. 

The  roof  fell  in  during  1979  when  massive  contamination  was 
uncovered.   The  Water  Board,  in  order  #79-202,  found  that  the  two 
requirements  found  in  resolution  62-21  had  been  violated  which 
prohibited  waste  discharges  that  cause  concentrations  of 
materials  in  useable  groundwaters  which  are  deleterious  to  human, 
plant,  or  aquatic  life,  and  which  degrade  ground  or  surface 
waters  below  government  standards  (p.  1) 

That  order  announced  "pollutants  found  in  groundwater  at 
widespread  locations  in  the  Aerojet  area..."   (p.  2)  and 
concluded  that  "The  discharge  of  hazardous,  toxic  wastes  was 
known  to  Aerojet  and  Cordova  personnel.   Wastes  were,  therefore, 
willfully  or  negligently  discharged  into  waters  of  the  state  in 
reckless  disregard  of  the  effects  or  potential  effects  on  public 
health."   (p.  3) 
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The  Consent  Decree 

After  haggling  for  10  years  with  the  California  Attorney 
General,  the  state's  Regional  Water  Board  and  the  U.S.  EPA, 
Aerojet  entered  into  a  consent  decree  which  called  for  cleanup  of 
the  toxic  mess  that  rated  as  one  of  the  nation's  worst.   As  is 
customary  in  such  actions,  no  fault  was  found  nor  admitted  in  the 
interest  of  getting  the  site  cleaned  up  (an  expedited  "no-fault 
process  that  still  took  a  decade  to  negotiate) . 

Reimbursement  Sought 

SVTC  has  identified  Aerojet  requests  for  reimbursement 
totalling  $93  million  to  date.   Of  those,  $37  million  were  paid 
as  of  the  September,  1990  settlement  with  the  Contract  Board  of 
Appeals,  and  $17  million  are  in  dispute  before  that  Board  now. 

Aerojet 's  contract  lawyers  have  had  years  to  hone  their 
argument  on  why  taxpayers  should  foot  their  toxic  cleanup  tab, 
and  we  heard  it  here  again  today.   Let  me  debunk  their 
contentions. 

Myth  #1;   TCE  Use  Was  Required  by  the  Military.  So  It  Should  Pay 

Aerojet' s  military  contracts  dating  back  to  1950  specified 
the  use  of  TCE  in  degreasing  and  cleaning  rocket  motor  components 
(MIL-T-7003) .   Indeed,  in  interviews  conducted  by  the  state's 
toxic  investigators,  Aerojet  employees  contended  that  the  company 
bought  trico  by  the  tanker  car,  11,000  gallons  at  a  time. 

But  according  to  the  company's  own  consultants,  over  170,000 
gallons  were  dumped  on  the  ground  at  Aerojet  between  1952  and 
1976.   No  military  order  required  trico  to  be  dumped  on  the 
ground,  allowing  it  to  seep  into  the  groundwater  and  contaminate 
8  trillion  gallons  of  drinking  water.   The  issue  is  not  the  type 
of  chemical  used,  nor  even  the  massive  quantity,  but  the  way  in 
which  it  was  used. 

Myth  #2:   The  Military  Owned  Much  of  the  Facility  and  Should  Pay 

That  the  military  owned  some  of  the  facilities  which  Aerojet 
was  polluting  is  irrelevant;  it  was  the  company's  actions  which 
caused  the  pollution,  in  violation  of  its  operating  permits  and 
over  the  objections  of  its  own  engineers.   Additionally,  the 
presence  of  military  officials  on  the  site  does  not  transfer 
responsibility  for  the  contractor's  actions.   The  permits,  and 
attending  mandates  to  avoid  environmental  contamination,  were 
held  by  Aerojet.   It  reaped  the  monetary  benefit  of  the  contracts 
with  the  military,  and  it  should  be  held  responsible  for  the 
corporation's  costly  actions. 
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Myth  *3:   Aeroiet  Used  Acceptable  Standards  at  the  Time 

Aerojet  contends  that  its  use  of  TCE  at  the  time  conformed 
to  acceptable  industry  standards,  and  that  only  later  were  the 
material's  risks  known  and  safer  procedures  designed.   To  hold 
the  company  to  a  standard  not  known  at  the  time,  goes  the  myth, 
would  be  unfair. 

But  as  we  have  documented  repeated  directives  from  state 
water  quality  regulators  required  that  Aerojet' s  operations  not 
imperil  ground  or  surface  waters,  identification  of  TCE  as  a 
toxic  substance  as  early  as  1951,  a  1958  acknowledgement  by 
Aerojet  that  it  found  ground  seepage  of  TCE  so  strong  it  could  be 
smelled  in  soil  6  feet  deep  and  a  warning  from  its  chief  engineer 
in  1960  that  seepage  into  the  ground  constituted  a  public  health 
and  safety  threat.   Yet  the  company's  practice  of  "disposing"  TCE 
in  unlined  dirt  trenches  continued  as  late  as  1979,  until  gross 
contamination  was  made  public.   These  practices  were  by  no  means 
prudent  given  the  standards  in  effect  at  the  time  the 
contamination  was  created. 

Myth  *4: with  Knowledge  of  TCE  Disposal.  State  and  Federal 

Regulators  Condoned  the  Practices  and  Should  Pay 

The  claim  that  regulators  knew  about  these  violations  and 
took  no  action  is  equally  specious.   From  my  law  enforcement 
past,  let  me  suggest  the  analogy  is  to  an  overwhelmed  urban 
police  department  which  is  aware  of  narcotics  activity  at 
someone's  home,  but  hasn't  the  resources  to  respond.   When  the 
criminal  is  finally  apprehended,  the  addict  may  not  assert  that 
official  knowledge  of  his  illegal  action  constituted  permission 
for  wrongdoing,  nor  a  waiver  from  prosecution. 

Conclusively,  each  of  the  state  Water  Board's  orders  ended 
with  language  similar  to  that  found  in  #62-21:  "These 
requirements  do  not  authorize  the  commission  of  any  act  resulting 
in  the  injury  to  the  property  of  another  or  protect  the 
discharqer  from  his  liabilities  under  federal,  state  and  local 
laws . " 


Conclusion 

I  believe  we  have  documented  a  solid  case  against  Aerojet 
receiving  reimbursement  for  cleaning  up  the  toxic  mess  it 
knowingly  created  in  violation  of  the  law.   [insurer  court  case] 
So  too  did  the  original  contract  officer,  when  he  denied  the 
reimbursement  of  $62  million  on  the  grounds  that  the  pollution 
was  knowing  and  violation  of  state  laws.   But  Aerojet  appealed 
and  got  a  friendlier  ruling. 
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Recommendations 

The  question  before  the  Congress  is,  I  believe,  not  so  much 
what  to  do  about  the  few  case  histories  which  have  been  uncovered 
by  you,  the  GAO  and  non-profit  community  groups  such  as  mine. 
But  rather,  under  what  circumstances  should  defense  contractors 
be  reimbursed  for  cleaning  up  toxic  contamination  they  caused? 

1.  It  is  our  view  that  the  taxpayers  should  not  be  held 
liable  for  cleaning  up  pollution  caused  by  private  companies, 
period.   American  tort  law  is  clear,  creators  of  nuisances  are 
responsible  for  their  remedies. 

The  use  of  toxic  materials,  such  as  trichloroethylene  and 
other  inherently  dangerous  materials,  was  known  then  to  be 
ultrahazardous.   These  firms  were  headed  by  America's  best  and 
brightest  scientists.   Warnings  circulating  within  industry  and 
from  outside  government  sources  should  have  been  heeded. 
Protecting  the  public  health  requires  a  conservative  approach  to 
the  use  of  toxic  materials.   Aerojet  failed  that  test. 

2.  The  Department  of  Defense  and  the  EPA  should  review  each 
of  the  reimbursement  claims  made  to  date  for  violations  of  the 
False  Claims  Act.   Given  the  magnitude  of  funds  expended,  an 
investment  in  such  investigations  could  well  yield  significant 
recoveries  to  our  depleted  treasury. 

3.  This  subcommittee  and  the  GAO  should  investigate  whether 
the  defense  contractors  reimbursed  so  far  have  made  profits  from 
their  cleaning  up  the  toxic  mess  they  created.   Hughes  performed 
its  own  cleanup  in  Tucson,  billing  the  military  for  its  costs  and 
8%  on  top  of  that  as  profit.   Is  Aerojet's  wholly-owned  cleanup 
subsidiary  in  Sacramento  factoring  in  a  profit  on  top  of  its 
costs  which  are  passed  on  to  the  parent  Aerojet?   Does  Aerojet 
seek  reimbursement  for  these  costs  paid  to  its  (wholly-owned) 
subcontractor,  plus  a  profit? 

My  mother  taught  me  to  clean  up  my  own  mess;  defense 
contractors  should  be  held  to  the  same  standard  and  not  bailed 
out  by  taxpayers  for  fixing  problems  created  by  the  private 
corporations. 
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SACRAMENTO  VALLEY  TOXICS  CAMPAIGN 


Brief  Biography  of  Duane  Peterson 

Duane  Peterson  grew  up  in  a  Navy  family  in  Southern  California. 
An  outdoorsman  since  childhood,  he  is  an  Eagle  Scout.   Mr. 
Peterson  earned  his  degree  from  Dartmouth  College  in  Government 
and  Economics,  with  an  emphasis  on  defense  policy  analysis. 
After  graduation,  he  served  a  fellowship  at  the  Congressional 
Research  Service,  Foreign  Affairs  and  National  Defense  Division 
where  he  worked  on  international  security  issues.   He  later 
developed  investigative  skills  as  a  Police  Officer  with  the  Los 
Angeles  Police  Department  and  as  a  Special  Agent  with  the 
California  Department  of  Justice. 

He  currently  works  as  Chief  of  Staff  to  California  State  Senator 
Tom  Hayden  where  he  focuses  on  environmental  policy. 

Mr.  Peterson  has  served  his  community  as  a  Board  Member  of  Los 
Angeles  Conservation  Corps  and  now  as  Board  Vice  President  for 
the  Sacramento  Valley  Toxics  Campaign,  a  3,000  member  community 
based  environmental  organization.   It  was  there  that  he  and  his 
organization  uncovered  Aerojet' s  billing  the  Air  Force  for  toxic 
cleanup  efforts  the  corporation  had  knowingly  caused. 

About  the  Sacramento  Valley  Toxics  Campaign 

Begun  as  the  Sacramento  Environmental  Health  Coalition  in  1987, 
SVTC  is  now  the  largest  community-based  environmental 
organization  in  California's  Central  Valley.   With  3,000  dues- 
paying  members,  the  group's  mission  is  to  counter  the  danger  to 
our  health  and  the  quality  of  life  in  Sacramento  Valley  posed  by 
toxic  chemicals  in  what  we  breathe,  drink  and  eat. 

Notable  successes  include  negotiating  an  end  to  the  Valley's  most 
serious  agricultural  burning,  winning  suit  to  slash  the  discharge 
of  rice  pesticides  into  surface  waters,  pioneering  a  stormdrain 
stencilling  project  to  prevent  toxic  runoff  into  rivers,  creating 
a  clean  boating  program  to  reduce  recreational  boater  pollution 
and  implementing  a  clean  foods  in  the  local  public  schools  which 
purchases  pesticide-free  foods  for  our  children. 
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I.  B.  Tostsr,  Jr.  October  30,  1951 


M.  Z.   Sttvort 


Require—at.:   fcr  •'.en-Jet  Ea^ineerlas  Corporation 


We  have  received  a  request  from  the  Central  Valley  Regional  Water 
Pollution  Csatrci  5&ard  Cor  our  -*■■-—■"•  ;»r  .,^t,-.  pertainin3  to  the  disposal 
cf  the  wastes   free:  t.;e  Aerojet  lasiaeerlag  Corporation  plant  that   la  nov 
under  construct!;::  about  lo  silcs  eist  of  t'.:e  City  of  5%cra=ento  at  irinbus. 
This  site   l.n   is:.-.tel   In  an  area  that  '..as  been  ilrc'l"ed  for  gold  ainlr.^. 
The  acrt:-.era  hiujuiary  of  the  pleat  site  la  ad^.-.cent  to  the  Southern  Facllic 
Bsilrcii  aaA  alternate  Hlshvay  50,  and  the  plant  will  lie  on  both  sides  of 
the  KLtbus  Road.     The  southern  boundary  of  the   3ite  will  be  Mills  White 
Rock  Read.     The  center  of  the  plant  site   is  a?-..-.v.ci.iitely  10,000  feet  from 
the  African  River;   hjvover,   t.-.e  northern  boua-axy  of  the  plant  site  13 
about  one  hall*  tile  ssuth  of  the  American  River.     The  Regional  Board  has 
requested  our  cox.-enta  on  the  follsvicg  points: 

1.  Possible  effects  of  the  vaste  on  the  use  of  the  Aoerlcan 
River  as  a  6curce  of  ir inning  water. 

2.  Possible  ef fecta  of  the  vaste  en  the  ground  waters  from  a 
public  healta  standpoint. 

3.  Other  public  health  aspects  to  be  considered. 

Both_  doaeatle  aeva^a  "»<  jfiOuMiaiai  THffl»«"<^'-iit?iMiwwB  of  by 
this  ccrrcany.     The  disposal  viil  be  by  aaaatotlgggOgBt 


There  will  be  a  total  of  705  people  that  will  work  at  this  plant 
per  day  during  their  peah  operation.     Eoaestlc   sewage  will  be  disposed  of 
undersreual  by  5  separate  septic  tank  systems.     She  septic  tanks  will  vary 
frea  1,000  to  3.-;,-""'>  rnllor.3  in  caraelty,   cepesdia.*,  upon  the  contributing 
load.     They  will  be  tvo-ccrrportrent  In  cite  and  ce6iy.ed  according  to  our 
Special  Bulletin  Ho.   f<S-A.     The  drain  fields  will  vary  froa  100  to  500 
feet  of  drain.     They  will  be  30  Inches  wide  and  will  contain  a  bed  of  gravel 
of  16  Inches.     There  should  not  be  any  difficulty  in  disposing  of  this 
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donee tic  cevace  underground  vlthout  overflov  on  the  surface;   hovever,   the 
soil  is  so  porous  that  the  bacterial  contamination  may  reach  toe  ground 
voter  table  and  travel  for  several  hundred  feet  underground.     Based  upon 
recent  studies  of  sewage  discharges   into  dredger  tailings  at  Fair  Oaks  and 
at  the  City  of  Poison,    it   Is  not  anticipated  that  this  bacterial  contamlna- 
tlon  will  travel  horizontally  for  more  than  200  to  300  feet  unless  direct 
channeling  through  porous  formations  occur.      It  is  doubtful  therefore  that 
this  bacterial  conrnnl nation  vlll  travel  the  one  half  mile  or  more  to  the 
American  River.     The  danger  In  this  case  vlll  be  the  contamination  of  the 
local  growl  vaters  In  the  vicinity  of  the  plant.     This  condition  will 
necessitate  care  on  the  port  cf  the  company  In  the  location  of  their  veils 
for  dcr.estic  vater  supplies  for  the  plant  so  that  sufficient  isolation  vlll 
be  provided  to  protect  these  supplies.     The  upper  vater  stratas  should  also 
be  sealed  off  by  tight  casings  at  the  individual  veils. 

IKDUSTKIAL  WASTCS 

Industrial  vaste.to  be  disposed  of  vlllconaist  of  organic  liquids, 
vater  solutions  of  potassium  perchlorate  (KCIO^),   vater  solutions  of  ammonium 
perchlorate   (KHi4C10u),   and  various  laboratory  vastes. 

It  is  anticipated  that  laboratory  vastes  vlll  not  exceed  50  gallon* 
for  2U-  hour  day. 

Organic  liquid  vaste  Is  estimated  at  965  gallons  per  2k  hour  day. 

Water  solution  of  KClOu,   that  is,   potassium  perchlorate,   is  esti- 
mated at  kO  pounds  per  24  hour  day. 

Water  solution  of  acooalum  perchlorate  (NaVClO^,),   is  estimated  at 
270  pounds  per  2k  hour  day.     This  chemical  vlll  be  dissolved  in  about  500 
gallons  of  vater. 

The  organic  liquids  vlll  consist  of  ■m»«<*M.i..^«MJ>.BimBr 
solvents,   and  compounds  used  in  the  production  of  propellants.     Solvent 
cleaners  are  butyl  or  acyl  acetates,  methyl  lsobutyl  ketone  and  xylene. 
De-greasing  solvents  are  either  ^txtehjoattojgStgor  jmoaiaafchadaMU 

Styrene  an-i  asphalt  are  the  only  organic r liquids  used  la  the  preparation 
of  propellants. 

The  toxic  limits  of  the  organic  chemicals  In  the  Industrial  vastes 
ore  not  definitely  knovn  vhen  taken  Internally  through  the  gas tro- Intestinal 
tract.     The  vater  solutions  of  potassium  perchlorate  and  ammonium  perchlo- 
rate are  unstable  and  vlll  soon  break  dovn  into  aore   stable  compounds.  •  I  do 
not  knev  definitely  vhat  these  compounds  aay  be;   hovever,   should  the 
ammonium  perchljrate  break  dovn  Into  nitrite  or  nitrate  compounds,   the  con- 
centration may  Be  such  as  to  endanger  the  undercrcmnd  vater  supplies  for  use 
In  feeding  infants.     The  toxic  limits  of  nitrogen  in  the  form  of  nitrites  or 
nitrates  to  prevent  methemoglobinemia  of  nev  babiec   is  about  10  ports  per 
million.     This  la  based  upon  an  article  published   In  the  February  1550 
JoumaljAoerlcim  Water  Works  Association,   entitled  "Methemoglobinemia  and 
Minnesota  Water  Jupplles"   by  Bosch,  Rosenvield,  duston,   Salpman  and  Voodvard. 
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The  11m,  .nt  of  water  naceeaary  to  dilute  this  vaata  dovn  to  below 
this  toxic  limit  Is  approximately  336,000  eallons.Thls  dilution  will  ba  pro- 
vided in  the  underground  waters  unless  the  wastes  are  discharged  all  at  once 
and  concentrated  In  one  disposal  area. 

Tha  solvent  cleaners  oay  not  be  too  toxic  when  taken  internally 
since  they  are  not  hichly  soluble  In  water.  However,  they  no  doubt  would 
lrap-irt  t/istes  and  odors  to  any  water  supply. 

The  decreasing  solvents  such  as  trlchloroethylene  and  perchloro- 
etliylene  nu  doubt  are  toxic  when  token  Internally,  but  I  do  not  have  any 
specific  Information  en  then.  It  Is  sucs"r-ed  that  the  toxicity  of  these 
chemicals  be  detenir.ei  by  further  research  or  reference  to  chemical  hand- 
books, and  I  suf-est  that  this  whole  problem  of  Industrial  waste  disposal 
at  this  particular  ^lant  be  referred  to  and  reviewed  by  our  Industrial 
wnste  rect!nn,  since  they  Lave  qualified  chemical  engineers  more  familiar 
with  thecc  compounds. 

cortcmsions 

The  domestic  sewage  disposal  in  this  case  should  not  be  hazardous 
if  due  care  la  taken  in  tie  location  and  construction  of  well  supplies  in 
the  iccedlate  vicinity  of  the  plant. 

Disposal  of  tha  industrial  wastes  may  create  a  problem  since  some 
of  thea  may  be  or  ore  toxic  when  taken  internally.  If  they  are  not  toxic  in 
the  quantities  as  will  be  discharged,  they  no  douot  would  Impart  a  taste  and 
odor  to  water  supplies . 

BTCCtMrtrPATIOTTS 

Individual  sewace  disposal  systems  should  be  sufficiently  Isolated 
from  well  supplies  ao  that  no  bacterial  contaiilnatlon  results.  This  may 
require  from  400  to  500  feet  or  more  of  Isolation. 

The  tronoaed  industrial  waste  disposal  should  be  discouraged  and 
alternate  methods  developed  to  protect  tlie  ground  waters  from  being  contaain- 
ated.  This  industrial  troblea,  the  waste  disposal  problem  should  be  reviewed 
by  our  chemists  in  the  industrial  waste  section,  and  recommendations  made  to 
ellnir.ate  any  possible  health  hazard. 


t  /./   M.S.  Stewart 

%/  cc:  District 


71-683         /43 
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Baaolution  Uz./J? 


ESS0L7ED,   that  the  fsiloving  rao.ulrerj'snts  rorarci  tla»  nature 
of  ttia  dlscliarsa  froi  tho  Aorojst  plcnt  a§ar  »ii:"JU3,"ccJ.iiornia. 

A.  Proceo3  vastaa  which  certain  tho  follc-isr  chemicals  shall 
not  bo  dlsc^ar^jd  in  a  nannor  v:  ich  will  sanait  thai?  entry  inlo 
olthor  taa  sroiiid  vator  or  tha  -.afcaro  of  ths>  isaricun  ?iT=r 

Fotaeaia  ysirJilorato 

Asnontaa  pavcr.P.cra'ja 

Butyl  ecctatn 

£nj\  asatavo 

Kothyl  isst-atyi  iatsr* 

lylem 

Jrl colors iivline 

Poroixiorsthrvl^na 

S'iTXCaa 

Aephalt 

B.  Ec^atio  ecv^o  ted  ceclin*  tmtor  vhicii  iao  not  coso  in  contact 
vita  civ  cisaiCiil8  -0.23a  in  tia  r  aawf  tctuiins  procaac  or  o.rarition  nusl  ts 
disposed  of  in  sr.ca  a  ccrxar  oa  aa  r«ot  to  crsato  a  r.vdEir.*C6  or  pollution. 

If,   ix.  tho  fut-cri,   tho  diiJ  stic  csuegs  i3  <ii:n:es.3d  of  frs  a  crimcr  jther 
than  tkror^h  leochlcj  uyntcxe  ear  if  tLarc   is  a  cifjir;e  ia  tiis  condition  or  uca 
of  tlio  dispel  arsa.   it  c.17  '==   tacassarj-  for  t^a  2o«<i  to  rcdiiV  thosa 
reqoJ.reconto   to  confom  frc  iia  nc.'  uc£ditior.s  oi-  w.. 


C'/JV'J^;^ 


ilraaa 


t^m^. 
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RtSOLUTION 

LKVi..5TIC     .ASTc  tUSCHAHOt  KCUIfuVr-NTS 

ArlnnjfcT-GtMS'-'Al  CORPORATION  -  MUiSUS 

Resolution  No.      57-h7 Aoopteo      9-26-ft 

WERcAS,  AcPOJcr-"c;»erAc  Copp-jaation  oh  '2  f-'ovo-tcn   195^  requesteo  the 
Ccntpal  Valley  Rcsiohal  v.ATtra  Pollution  Control  Eoaso   to  UTACfciaM  requirements 
on  a  samriC  waste  oiccharge  rpou  ^ilgt  Ppocucti.ih  Plakt   a:jo  the  Liauio  Rocket 
Plant   aula;   ano 

'■'.HERtAS,  MTU  «i:ll  cs.-jsjst  cf  domestic  scbacc  fr«v.i  ;.n  kstimateo  3,000 
people;   and  ...... 

».HtR£^S,     WASTES    r.tLL    OK    GIVEN    P1IUARV    A  »    3EC0*-'i.nv     TRCATMENT     IK    A    PLANT 

to  sc  •.ocateo  about  0.5  Mite  south  or  MevAv  50   -wo  0.2  *il=   cast  of  Nimbus;   amo 
.<H£"EAS,  plakt  effluent  .jill  oe  ojscharges-  to  Buffalo  Cheek  amo  thence 

INTO    OIEOCER    TAILINGS    ON    THE    JOUTH     StOE    Cr    TIE    Ak£RCCAN    R|VC»    NEAR    ClTRVS    ROAO;     AMO 

V.HI.REAS,  ErrujENT  as   it  crosses  Hiway  f0  ehtlhs  property  not  uracil  tmc 
control  or  Aerojet-Ccneral  Corporation;   ano 

-hct'e-.s,  ponc3  in  oreocsr  tailings  have  no  oirtr.t  outlet  but  may  see* 
into  Vhc  American  River;   ano 

.VHc'EAS,   the  Central  Valley  Regional  '.ater  Pollution  Control  Boaro  has 
aoopteo  Resolution  No.  67     on  23  August   195?   establishing  conditions  to  be  maintained " 
in  the  American  Hiver;   ano 

•  .      -:  ' T  .  •* 

-HtHtAS,  IT  13  THE  INTENT  Or  THE  UOARO  TO  PROTECT  THE  WATERS  Or  THE  AMERICAN.  ". 

River  roR  use  as  a  source  or  public  water  supply  where  ac equate  treatment  jjs.cN  •'':■--£& 
proviosd  sctore  0istri6uti0w,   ano  .    rurther,  to  protect  the  water8  of  the  american  «~*"\< 
River  for  other  uses  which   incluoe   irrigation,,  high-type,  recreation  including  _?: 

swimming,  boating  ano  fishing,   ano  fop-  fish  propagation;"  therefore' be  it 

resolved,  that  the  rollowing  requirements  shall,  govern  the  nature  of  the  ' 

DOMESTIC   WASTE   OlSCHAJtGE    FSOM    THE    AEROwCT-GcIIERAL    CORPCRAT  I  O.MJ  -       • 

1.  OlSCHARGC    TO   EuFTALO   CaEEX    SHALL   BE   AOCQUATCLV    OlSlNrECTEO   OR'lTS 

equivalent;  .  V 

2.  Discharge   To  Buffalo  Creek  shall  be  sufficiently  well  oxioized  to 
prevent  the  formation  or  unsightly  fungus  crcv.th3,   or  the  causing  of 
an  ooor  nuisance;.  \ 

3*  Oibckapgc  to  3'urrALO  Creek  small  not  contain  solos  or  secc-gxizasle 

SEYIACE   ORIGIN; 

*•  Discharge  To  Buffalo  Creek  shall  not  cause  the  toravation  or  slvogc    ,  ''■  ' 


5.  Neither  the  waste  oischarge  nor  the  oispcsal  shall  cause  pollution  "  -■  ■ 
or  usable  adjacent  surface  or  gpouno  waters'  CO-CAUSE  a  public  NUISANCE' 
■T  REASON  OK  90CR3  OR  UN3I CHTLINESS;  •   - "     •  -'  * " 
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r»D"3TRL\L  VASEE  DISCH.'uiTP  fflStVJTHr.ZSXTS 

Resolution  No.     S7-a8  Adopted;         9-26-57 

WHEP.EA3,  /evo.ift-Cencral  Crrpor.-.tirn  on  Z'2  Swcr^-r  lf-53  nri:rt:d  tha 
Contra!  Vatic:'  Efcgicfal  U-.tcr  Pollution  Control  Coas-.l  ia  r>stsblish  raq-.iirsrants 
on  an  industrial  '.:r.sts  dir.sharca  fron  the  -'ilct  Production  riant  area,:  and 

yHl'.rJtAS.  wastes  will  consist  cf  plating  solutions-  cl—ni.-.-  ca1st£.en34 
coolinrj  meters,  end  ether  process  uaatcKj  air*. 

VHKVAS,  iriteri-le  to  ta  u-cd  in  prccosnin?  ir.alvde  ct,.rer.iu»j  oi'.'.iuiu 
alurdnun.  irc->;  r:;lArto.  cyanic.?  sad  vrrious  c-tha?  iVEranie,  inaludi.is  servants 
and  clearing  Tutorials;  end 

WQ3IK&3.  wastes  trt.ll  bo  prccosscd  through  icn  esshan^e  end  other  treat  rent 
processes;  aid 

V!?EkW;S,  olr.no  effluent  :.*ill  be  cischirjred  to  .'.\rfc.Ie  Craek  snd  there a 
into  dredger  tailings  on  the  Scuta  sida  of  the  Aearieen  e&me  near  Citrus 
Road;  and 

TrffiREAS,  industrial  waste  vrt.ll  join  treated  donestie  castas  in  ^j'falo 
^ Creek j  and 

-.TE^fAS,  effluent  as  it  cresses  Hitrsy  $0  enters  property  not  undas*  tha 
control  of  Aerojst-Oynsrai  Corporation!  and 

\~EREAS,  ponds  in  rlrcdser  tailings  have  no  direct  cutlet  hut  may  ucap 
into  the  Arerican  River;  and 

vrrfU.-i.iS,  the  Central  Valla:.'  Regional  LTs&er  Foliation  Control  Poard  h:is 
adopted  Resolution  :.'c.  67  on  2.;  ;m;ust  l?5l  estanlichin.-;  conditions  to  be 
maintained  in  the  ansrican  River;  and 

WKfcP.hAS,  it  is  the  intent  of  the  Hoard  to  protect  the  waters  of  the  A-ericar 
Hirer  for  use  ae  =  source  or  public  water  an:  ply  vhcro  edecucts  irnatnscS  is 
provided  before  distribution."  ar:d  further,  to  ^ratcc*  the  <:iz:vz  of  the  Ansrican 
River  for  other  u:ss  t&Lsh  include  irrigation.  high-tyc?  racr3--.ti.en  including 
sviimdn^,  boating  end  fishinj,  and  for  fish  preparations  therefore  he  it 

RR50L7  D,  fart  the  fcllc-.-in-j  racatrcasnta  shall  -sverr.  the  rature  of  tho 
industrial  waste  diacharija  fi-sa  the  Aerojet  File';  PL-eduction  Areas 

Discharge  shall  not  prod-.-.eo  concentrations  in  the  Balers  of  ruffalo  Crook 
jreater  than  the  follc-.ri.i!:: 

Chronims,  *ra:a  -.dent 
ChroTiiun,  trivalant 
Csd-d.ua 

Cysnid3 

PH 

Oils 


0. 

c5 

ppn 

25 

PP1"- 

0. 

03 

pan 

0, 

l 

~-na 

6.5 

to  3*5 

20 

ppn 
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and,  further 

R£S?T.VFD.  that  theea  additional  recuirencnta  shall  also    ;ovrrri  the   -viturc 
of  t^o  diochar-e : 

1,  "laither  t'.ia  vaste  discharge  ncr  the  disposal  oh;>ll  cav-c 
pollution  of  usable  rurface  or  ground  t:atcr=„ 

2.  Xelthsr  the  dJ.eehar^?  nrr  the  disposal  shall  c.-visa  a 
nuisance  by  reason  of  oo.ors  or  unsi^htlincss* 

}•     The  disc-.av  \n  snail  •vot  contain  tordLc  r.stericl-  in  a-.r.ir.ta 
deleterious  to  human,  plant,  anir.d  or  acuatic  tt.fe« 

Ue     'lo  naterials  or  chcnicals  likely  to  cause  tastes  or  cccrs  in 
a  domestic  vater  supply  shell  bo  discharged  to  Ruffalc  Cr;ek0 

R<£Sr'L7F.D,  that  thfl  ^oard  will  racuira  Acrajat-Ser.sral  Corporation  to  furnich 
technical  reports  covering  ths  ff-wehur-ja  :-.d  its  offsets  o.i  suri'aaa  rat  ground 
waters,  as  pro--ci:d  for  unccr  S;otio;i  1335;,  '/atci*  Coclio 

If,  in  the  future,  thsre  ir  a  change  i:i  tha  conditions  or  u^-i  of  cha  disposal 
^-.area  it  R=y  be  accessary  fo?  the  Ccr.cral  Valley  He.-iional  V.'atcr  Pollution  Control 
y_^3oard  to  reviea  these  requirements  to  conforrc  to  the  n.-:vr  cenditione  cr  usa. 

Thesa  recur'.rrr.->nt3  e'e  no-;  authorise  th9  aenrdssien  of  anv  ret  rec:ltin-  in 
injury  to  the  property  of  marii&v  or  protect  the  discharger  frcn  his  liabilities 
under  Federal,  State  or  lecal  la'.:3o 
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Coaclutloo*. 
I.     Cbjecctv*. 
XX.     rieU  lovcjttCAlLca 

X.      Lcx-iUjjo  juo£  Sin   o'  Cslct  Ltcmui 

1X1.     Labor4toT7  ^-'"rlim 
A.     Oder. 

C     Chmlnl  r*»t 
XV.     rropcrtlcj  oi  Trlchloroctiiylaa* 
X.      rajilxjLl  r-rop*jrtl*j 
S.     Toxicity 

V.       DllCUXflOQ 
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Xrtchlaroetbylcae  uu  detected  bj  odsr   la  Bale  X  aad 
Bole   III  excavated  n  AeroJet-C«ae;*J  Gocporettoo  property  n*« 
Klcbus,   CelLtom&e,   curls;  thlx  Uwesttftloa.  • 

Lc Moratory   fladicg*  »n».,*«-^»<4  txlrhlnrcethy lea*  preacaS 
to  tac  tT'tt  ol  appro tlrJLtciy  5  pert*  per  nilltrm  la  toil  exe-reetad 
frao  Sola  XXX* 

Trlealorocthyleac  vx*  sat  detected  07  ch/-ttr«l  test*  la 
soil  excavated  rroa  Ealea  X,   XX.  iad  XT, 
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I  X.     Objectl**. 


torn   IfSor^lorlrt  wax   re><ruaxted   Co  rir-ilre    C2ie   (oil 
U  the  vicinity  or  bamtegi    04-11  cad  04-IZ1  oo  l-rrojet- 
Ccaerel   Corporeclaa  prcpcx-rjr  ne«T  k'lsbui,   CeliforeXe,   tor  the 

presence  of  t-r<  ■•>■  i  preothyl  iai  ■ 

/       It  vax  reported  to  a*   th»c  crichloroethyleae  hed  bees  poured 
ea  the  crouad  et  Co*  rut  of  bulldlax  04-11  ex  vcexj?  lateral* 
over  *  period  of   kk-U  nm'hi,   cad  thex  thix  prcatice  bxd  beea 
discontinued  Cvo  yexrc  or  oon   «co.     Ir  wsj   lai'trnfcid  thet  * 
vorlr—-Ti  ejt  hew   InSi  if<*  polsooouj   fuaee  \aea  uorldax  in  *  ditch 
In  tale  exee  In  Aiipit,   1957.     Hie  ditch  oi  required  la  r»Lo- 
• '    cetlnc  e  water  pLptliw  et   the   tine  chet  boildinx  04-121.  «cm 
VcLoj  cBnitTucted. 
XX.      Meld  Inree  titer  Inn. 

A_      Locetloa  cad  Slrr t  of  Eslex   rrreveted. 

fTtl  Ir'r.ir*  »•"—  "•" "-   of   the   exce   jarMrircrl   thex 
head  toolx  vculd  uot  he   ede^uctc  for   the   t"-*"*,<""- 

Pouer  eevlpaeat  uax  brought  la  cad  four  caceverlrm 
holes   ucr*   Cuj  ex   eho-ua  oa  asp    (set   Appendix). 
Bole   I. 

Bole    I  vu  spproaiaetely  4  feet  vide,    8   feet   long. 


end   10  feet   deep.      Hie    ec>e   of    the   hole  pure:  building 
04-11  vex   eyprrr-l:-x,tely    3j   feet   fr=a  Che   r«— r-t    (leh  AX  the 

O0'J-7£ 
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az: 


1  WMOkUlOlilC    u»OM>TOBJIJ 


FaIVATZ 


rti  of    the   built"  rx.      The  earth  cad  o*    fV»  hole  ui  ayyra^- 

ctetely  8   fee:    *iu_   the   oord  c-id  of    cbe   r-<-*T   «i  »v..  tsi. 

bole  vej   La  the   locaxlca  where   the   txlchloroeChjleae  vu 
reported   to  Lave  trm   poured  out  on    the    pnxmd. 

woi«  a. 

Sole    H  tu   tioot  6  feet  wide,    8  fee£   looi  ead  7  feet 
deep.      Lt  uu    lrvf ted  ca  the  water  plpcllae  referred   to 
la  Secdoa  I.  betvaea  the  bvcraat  end  taildiaj  04-12JU     Tie 
Ifwrclrm  of  thLi  cytfreat  ten  be   def lacsd  as  $4  fee*  fcroa 
the  Dearest  rn-rrr  of  bulldlar,  04-11,    ead  becwoca  rfrja 
w  i  'i  d  -I  r  t  cu  "r»n"t*fnr,  f»»-i7>  ■       The  nldpolat  of  Cole   U 
vea  about   12   feet  fu.u-1   tie   Ji=tloo  of   the  ><]"'■  eat  acafe 
m**A  the  p'^n  '  i rir  7  lx»  ■ 

noie_xzx. 

Bole    m  toi   about  4  feet  vide,    8  feet   loot,    ead  t 
feet   deep,    ead  bi    ]rw-«trri  oa   the  water   line  *t  e  point 
.About  IS  feet  uil   fxca  the  bearcat  corner  of  bulldla£  04-11. 
Hi*  aldpolnt  of    tt.1*   bole  uu  oa  e   irtij»f   liae   fiu-i  Che 
bTCreat   to   the  nei — est  corner  of  buliclaa  04-1L. 
Role   IV. 

Thlc  bole  vu   4   feet  vide,    6   feet    loaf,    ead  aboot 


6  feet  deep,  ead  uu  located  ehout  150  feet  eoutbveet  of 
Dole  UX.  Ita  loc-irix>n  cea  be  defined  ee  15  feet  froa  a 
water  «ri-rplpe   cad  6    feet   frco  e    cat]  1    tbore-jrouad  water 


71-683  -  93  -  7 
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B.  field  r»r-1iutlco  of_  Soil   £=?l*a. 
Bolt   I. 

i.  lalat  bis  distinct  odor  of   c-lxhLorc-tL^lta*  ua» 
datectad  at  a  depth  of  4  Cttt.     2:*   wU  at  thl*  depth 
had  a  "jreaay"  layer  of  very  ftittv  day* 
Role  IT. 

7*««  hole  expoaed  the   It- lath  vttr-c  pipeline  la 
•a  area  aald  to  have  btei  uadf^curbed  elate  tha  uataz 
llai  vu  oritisiiiy   i"'^l>*,     5t  tier  tf  trlchloro^thy- 
lcaa  uu  detected  villa  vorkla*  la  tale  bole,  oar  la 
eaaplee  o£  aoll  toarri  fre  the  hole. 

■    Tie  odor  of  trlchlcroethylcac  utr  very  proootoead 
la  exoy  acrpler  rcaoved  froa  thl»  hole.     The   crlrhlm-o-    . 
cthyleae  appeared  to  be  Bare  emtemtreted  la  the  aoll 
&aar  tha  upper  pari  ace  of  the  water  pipe.     It  vaa 
ootad  that   the   atael  water  pipe  had  a  protective  as- 
phalt coatlcr,  «felab  cacllcd  itmxly  of  orltLlo  rcx  thyr 
lcac. 
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touxout  lAtouTOun 


Holt    TV. 

TtlJ    1»    to  b«    ccrajlicr.d    the   "control"  hole,    located 

/        f»x  enough  ajay  froa  the  uu  under  tjuestlon  co  that  taoveaeat 

of   crichlorottiyl=i«    chro-ji   the    *oLi   by   *ie?*tt  toald  not 
/  • 

W  expected. 

Bo  odor  of  txlcMorocLhyU^e  vu  detected  uMls  uorSt- 
lns  la  this  hole  cor  la  ce=plcs  rcaoved  fxca  this  bole. 
TTT.     laboretory  »v— ■■«-■«■  fn .     - 
JU    Odor. 

The  oaiy  soil  r — alt  la  which  the  odor  of  trlehloco- 
ethylene  could  be  detected  in  the   ltNorexnry  uu  thel  t.'iif 
ttui  Eele  HI .   which  vu  prcccxvcd^by  mlln|  the  cover* of 
the   14-txIloa   <±r.=  contemner.      la  this   »r-rplc  the  odor  of 
Crtchloroethyleae  was  nr-'  mlrthLs. 
S.      not  Tut. 

Air   froz  tt    K-jtik:   drua.   ro-nll1nt  soil   tiVea 
froa  Bole   XII,   wi   directed  lato  *  fleae  Into  which  copper 
foil  bed  been   introduced.      The  bluc-crecc   flee*  color, 
eY  irecterlitlc  o'  copper  la  the  prt  xnrr  of  e  volatile  bxio- 
|cl  co-cpouad  was  observed.     This  test  ladicated  the  presence 
of   crlchloieethylsac   la  the  sell. 
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i  Ckaouiaim  umutvu" 


r»pt  6 


rv 


e   ; 


C.     Chmlrsl  TWO, 

Tb*  rujiuxr*  test  for  trlcaloroetbyla&e,   *j  Amrrl- 
b«d  by  iacaii1.   \=*  casrlad  out  en  taveeaj/sotl  k?Ui, 
u*ln{  nryllf  IrsMn-s  «j  raqulrad  by  tae  ciniri  of  die  «tL 

2>»  fallav£££  arocadrre  uas  food  «irlt*rffnT7t    • 

riity  crr=j;  of  sail  toa  csaracted  at  rooo  frry- see* 
vith  33  oillllltcrs  of  a  ZC  laopropyl  alcohol,     tta  Utptd 
uu  filtered  off  e=i  S  BilUHtaw  «i  t*Vea  far  Cast. 
at  tba  eeae  else  standard  soples  *■■<»»»*«<»«»<[  10,  20  and  30 
parts  per  olUIoa  of  artcaloroctayLeae  u&rt  csrrlad  sjajsjg 
step  by  •  tcj>  vita   die  nU  carer accx. 

rive  ouMlUltcrs  each  of  tae  uU  extracts  eac  acan- 
.  dard  -$-czflcs  ta  2E£  iaopropyl  alcohol  vet  Indirl  i*ni  \ ly 
treated  vita  2  r'M'ltttri  of  pyriccse  eat  3  eilllllrars 
of  501  sodlua  hyjbgq  tea  la  IWiavea  teat  tubes  stoppered  vita 
cot tea  pings. 

■     2k   tubas  vere  heated  la  a  uater  beta  at  BS°C  ami 
ebtcrvatloss  vera  saaa  e-cch  clautc  far  a  perLod  of  at  leaat  / 
5  nlnntaa.     3u  lateaxlty  of  color  la  the  rupcraatxac  lLqulat 


"^Jacobs  ,~Jt.»'.~«='d~C—SeiuirU3T  Caestcal  Analysts  of  ladus- 
c-Ltl   Solvcctr.    LLtcraslracc   Publishers,   las.,  SeV  Tork, 
1M1. 
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PRIVATE 


ir   • 


i_t    «  nr-turt  of    t±-e    y  f  r  f '  ry  of    crlrhlorocthylene  prmecat.  ' 
H»*  presence  of    rrlxhloToetlrylenr    la   t±u    Initially 

color  lej»   lujtnuuiu    LIotxIc  criiiu   It  to  take  cm  a  pixJt- 

ortni«   color,   vtl_ch   ■'"'-«■    «-i    the  but   gttr-<nr    Is   rmfl-ufd. 

Si*  t-l^itr  caaeea — ttlaas    (30  ptru  per  cUlloa)  heva  the 

■or*  Icttaw  color* 

^e  soil  £roa  Bole   ZXZ  ;ivt  positive  cviif  —  -*  of  t&a 

presence  of  crt rv  1  -iroctbylaaa  co  rejectee  ttiu.     IX  «tu 

mMZl=aX*i  thee  the  aasuat  of   rtxhioroethyleae  uu   eppraxi- 

Batcly  5  perti  per  nil lion  pert*  of  so IX. 

ill   other  lolls   f-rao  the   text  ooaas  ksv*  Brzatlw* 

results;   that  1»,    the  eaouat  of   crlrMorac  thy  lane  preacax 

t&s  b-elov  chs  thrcehhoLd'of  tha  tart. 
XT.     Properties  of  IrlrMnractfcyleaa.  [CICRrCClg). 
JL,     Physical  Properties. 

State:     i.  colarlcis  liquid  at  roeo  tosxrtore. 

Odor:      Sucet,  cH  nroiom-llVa  ■ 

Specific  devity:    LU>,  221  r 

*° 

tollltS  Folat1:     87.13°C    (,lt£.9b°T). 

•  «• 

Vspor  rrcsrur*1!  * 

•    rrrtcart      .      ._.. 


2i°C  (;/°T) 

so°c  (tt^r) 

«°C  (lfX^T) 

50°C  (UL7°0     * 


73     r_UlLacter» 

149 
22* 
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—J  icuwiat  ujot»n)i 


-•VATi 


Vcpor  Doslty2:      c.53   (air  •   1.00). 


1. 


Solubility   la  uatxr: 
toxicity3. 


0.1  crea 


la  100  aUllUun. 


T 


ellovabl*   coaccatratlaa  la  cir:      200  p*xzm  pax 


"It    (trlcaloroclb;-ir-r)   ti  toxic  to  hi~.-it  viua   tVialaa  or 
uben   la  pro  loaded  cr  rcruiiC  contact  vita  tlva   i- In  ex 
bjcoui  ~— v— — — ■        It  is  tito  toxic  vha  falcated  orally. 
lac  r>^?ri— .  of  lasaxicetloa  for  tali  r.-ri— 'il  ere  lachry- 
oatloa,   burning  of  tie  eye*,   lrrltatloa  of   the  easa  end 
throat,  nnim,    vtraltlat.    drowsiness,  aa  catlsada  of   Irras- 
ponslblllry,   od  era  ca  appearance  rrt<— Mies;  alcoholic 
j^y^y<*-.f<^7        tv*  g  r,rf'i'l  acts.  seccuoat  as  a  anrtrSaflr... 


"liicn  aa   n-mlTt  r  ■  '.wrifla   Inhaled,    lc 
polsonlnc.     3ae  first  reactloa  Is   irrl£aclaa  of   tha   eyes, 
nsit,  aad  throat;   f-ullacst  la  the  head,  rrnrrl   confusion, 
dlxxlaess,   stcpcitcticz.  nausea,   cad  vadcla;.  ■    Tea  oryjea 
oclllaatloa  by  the   tissues  cay  be  cut  dots  cad  physical 
activity  cay   Iced  to  cexious  or  cvea  fetal  circulatory 
failure,      frnoti— c  to  this  catcrlel  csy  jive  rise  to  a 
darsatitls,   parrlaaicrly  after  repeated  or  prolonged  contact. 
Out   akin  cey  bfcous  rough,   red,    sad  dry  ekic  to   the  it— rval 
of  ekla  oils.      It   thca  cracks   euUy  and   Is    susceptible   to 
Infection   cod  ha*   a   ciaowd  eppecrnrr.      Ais  cacarlal  tea 
cjojvte    Che   eyes   due   r  1 T ir ~   to   «?1iiVi  of    Lleula  or  CO 
contact  vlth   the  vapor.     The   resulting  Irritation  rsnaes 


^Values    freo  Karlr^al  Research  Covscll.    lateraatloaal  Critical 
Table*  of  Kuaarlcil  Data,   r=yslcs,   H-  — 'ctry  cad  Techaslorj, 
Vol.   III.  v.->iuJ»n   too*  Ca=?=y.   Inc..   Ucv  Vorfc,   1524. 

The  Merck  ladcx,   6th  edition.     Lcrck  6  Co.,   Kcv  York., 
1952. 


hi.   Irvlas  Sea.   K.—  i'VvOt  of   asarerous  il«: 
rublisblac.  Corp..  Xev  York,   1Sji.. 


Eelcbald 


syoess  LjoMro 
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AFT'" 

rag*  9 


*  * 


Isrhryaatton,    burtlc;,    end  other  syeptoes  of    Inf  1 
Ingestion  of    thU  -^lzczLm.1   cijui    irritation  of    the   gasrxo- 
lntcstlnal    utct,   as- evidenced  by  uiuu,   »»■<>(«[     md 
dlarrbce  with  bloody  stools.     2»e  patient  beuou   rapidly 
dravsy  and   later  i-iconsclous.     Acre   If   stoppage  of   the 
kidney  fuuctlooa... 

Storage  and  Handling:      Personnel  exposed  to  this  na  rerlal 
abould  u*e  personal  protective  cculyrr-at.     leueseaaid  ere 
ges-rype  chcalcal  silety  goggles  to  protect   the   eyes,     for 
eaployces   veto  cast  uork  vherc   concentrations   are  bits  or 
<mirniwa,   a  rescue  nmtn  and  life-line  are  ecvlsed,   vixh  ea 
attent'-nt  posted   ts>  watch.      Rose-esaks  with   tie   hose    inlet 
la  a  vapor   free  atssrpherc,   an  air- line  respirator  properly 
adjusted,   or  a  tcli-cratilned  atx  or  oryjen   supply  cuuk  can    . 
b«  worn.     To  prevent  (kin  contact,   (loves  and  apron*  vnlrh 
arc  cade   from  plastic  or  rubber  cay  be  vora;   and  uhca   there   la 
oaajir  of   splashing,   a  full  face  shield   should   b-t   worn  a* 


j  "  V,  .  Bis  run  ton. 

It  should  be  noted   fcrcn  properties    given  above   that   txi- 
chloroetthylcne   is   e    liquid  vlth  high  rapor  press-are  at  rooa 
fr-y crane e.      Its  vepors  axe  nirh  heavier   tV.-s  air    (i.5   aa  coc— 
pared  vlth   1.0).      Its  vapors   cause   serious  physlolny't;''1    <<<««■"«•- 
bancej   li   the?  err   <nK8).^  ja   large  Quantities.'    Although  Sax 
gives   ZOO  parts  per  nllllon  as   the  nrrl-nn  allocable  cttrccntra- 
Clan  of   crlchloroethylene    In   elr,    the   conditions   of   exposure 
(tl=e,    u=persture,    physical  activity,    susceptibility  of   the 
Individual,    etc.)   Bight  well  be    expected   to  codify   the    extent 


r 


of  physical    dlsrn-'on   or    r.r-jgt    t£>lch  Bight   be    suffered  by  an 
Individual  exposed  to   the   fisaes  of    Crlchloroethylcxut. 
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<•->  UMt/gtR  uioure"" 


r«s«   10 


■•• 


Froa  ojcperlcace    la   the    laboratory   It  baa  beaa  &Bt*SMJMmt 
&az   trtchlorocLbylccc   rviyti   froa  eoll   rapidly  vfaen   suck   aoU 
la  cxpoaad  la  tela  Layer*   to  air. 

Tbcjc   heavy  vapora   would  ciupi  but   Clovly  rroa  a  ptr. 
Sua  ahlnlnx  oo  the   wtl  uadex  euaacr  conditions  would  causa  raalc 
rrtporadoa  of  trlchlcroctbylenc  prcecat   la  the  soil,   erpecXallj 
U  fxcxh  aurfacea  of   the  aotl  were   cxaoscd  In  the  worfclnx,  oX 
'•     the  toll. 

Trlchlorocthyleae  It   slightly  aeluhl*   La  vzter  tad  oat 
Mould  expect  that  l£  would  be  -held  by  <lenp  aoU  1*  there   Is  bo 
very  treat  ooveaeat  of  vxtex   thxouch  the  coll.     Also,  ee«  would 
expect  ao  tccuilirlna  of   Crlchloroctbylcoc    to  daaa,   cold  Mil, 
;♦■    euch  aa  was  found  adjaceat   to   the  cold   14-tach  untax  "<-, 

***  ahove  lUTr-tu  axe  tide   axtu=la(  that   the  aotl  has 
bees  cxpoeed   to   trlchlorocthyleae   aad  >««»!■.  40  Mixnaz  detect- 
'  eile  by  odor  or  ^v— .«-«!   tests. 
'..  Ihe  writer  1*  unable   to  cxtlnetc   the  concentration  of   eri- 

chloroetbyleoe  vepors  preacat   la  Bole   HI  at   the  «■«-»»  he  was 
vorkU>(   to   It.      LlUevlsc,    the   concentration  of   txlchloroechy- 
leae   la   the  dltchc*  aad  pita  excavated  by   the  vorkaca  oaay  Ofltttfaa, 


mgo-^-z.  s^: 


.     i 


£.4.  y^£o 

t.   A.    Ecaiela,    «t»Cj>.  • 
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RESOLUTION 

C0NDITI0IJ3  TO  SE  HAlNTAT/iED 

Ei  THE  AMERICAN  RIVER 

FOLSOM  DAM  TO  FOOT  OF  WATT  AVENUE 

Resolution  No,  59-108  Adopted:  February  18,  1959 

WHEREAS,  the  waters  of  the  American  River  in  the  reach  extending  from 
Folson  Dan  to  the  foot  of  Watt  Avenue  in  Sacramento  County  are  used  for 
municipal  and  domestic  water  supply,  irrigation,  hydro-electric  power  production, 
recreation,  and  the  propagation  of  fish  and  aquatic  life;  and, 

WHEREAS,  the  American  River  in  this  reach  flows  through  a  suburban  area 
which  is  rapidly  approaching  urban  status  with  extensive  industrial  and  resi- 
dential developments  now  under  way  or  contemplated  in  the  future;  and, 

WHEREAS,  this  reach  of  the  American  River  has  year  around  open  fishing 
season  and  an  extensive  population  of  rjame  fishes,  and  provides  a  convenient 
fishing  area  which  receives  heavy  angler  use;  and 

WHEREAS,  the  Nimbus  Dam,  power  plant,  and  Lake  Natomas,  features  of  the 
central  Valley  Project  operated  by  the  U.  S.  Bureau  of  Reclamation  are  located 
in  this  river  reach;  and, 

WHEREAS,  the  Lake  Natomas  area  receives  heavy  use  for  recreational  purposes 
including  boating,  fishing,  swimming,  and  water  sports;  and 

WHEREAS,  the  State  Department  of  Fish  and  Gan»  states  that  the  American 
River  reach  extending  from  Nimbus  Dam  to  Watt  Avenue  furnishes  practically 
100  per  cent  of  the  natural  spawning  gravels  available  in  this  stream  for  the 
propagation  of  anadromoua  fishes;  and, 

WHEREAS,  those  anadromous  fishes  which  seek  spawning  areas  formerly 
existing  above  Ambus  Dam  are  artificially  spawned  in  a  fish  hatchery  constructed 
at  Nimbus  Dan  for  this  purpose;  and, 

WHEREAS,  the  State  Deoartnent  of  Fish  and  Came  has  stated  that  successful 
propagation  of  anadromous  fishes  requires  a  minimum  of  7.0  parts  per  million 
of  dissolved  oxygen  in  the  overlying  waters;  and, 

WHEREAS,  the  Carrdehael  Irrigation  District  obtains  its  water  supply  for 
municipal  and  Irrigation  use  from  the  American  River  below  Carmichael)  and, 

WHEREAS,  the  City  of  Sacramento  obtains  its  water  supply  for  municipal 
use  from  the  Sacramento  River  at  its  point  of  confluence  with  the  American 
River}  and, 

WHEREAS,  the  City  of  Sacramento  plans  to  obtain  an  additional  municipal 
water  supply  from  the  American  River  upstream  from  its  confluence  with  the 
Sacramento  River;  and, 

WHEREAS,  the  State  Department  of  Public  Health  has  stated  that  water  use 
for  snnlclpal  and  domestic  water  supplies  and  for  water  contact  sports  in  this 
stream  reach  should  be  adequately  protected  in  the  interest  of  the  Publio  Health j 
and, 
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Conditions  to  be  nalntalned  in  the  American  River 
Folsom  Dam  to  Foot  of  Watt  Avenue 

WHEREAS,  the  State  Department  of  Water  Rewxo.i  haa  atated  that  the  watere 
of  the  American  River  are  subject  to  export  to  other  areas  of  the  State  for 
beneficial  use  under  the  California  Water  Plan,  the  Central  Valley  Project, 
and  the  Feather  River  Projeot;  and, 

WHEREAS,  it  is  the  Intent  of  the  Central  Valley  Regional  Water  Pollution 
Control  Board  to  protect  the  quality  of  the  waters  of  the  American  River  for 
all  present  and  anticipated  future  beneficial  uses,  including  their  vise  as  sources 
of  publio  water  supplies  where  adequate  treatment  ia  provided  before  distribution; 
be  it,  therefore, 

RESOLVED  that  the  following  conditions  are  hereby  prescribed  as  being 
necessary  fcr  maintenance  of  an  adequate  water  quality  level  in  the  American 
River  and  in  Lake  Natomaa  which  will  permit  the  waters  to  be  adapted  to  each 
of  the  present  and  anticipated  futuro  beneficial  uses  in  the  river  reach 
extending  from  Folsom  Dam  to  the  foot  of  Watt  Avenue  in  Sacramento  Countyi 

1,     The  bacteriological  quality  of  sewage  or  waste  discharges  to  these 
waters  shall  be  nalntalned  at  levels  consistent  with  the  beneficial 
water  uses  and  the  natural  bacteriological  quality  levels  of  these 
waters; 

2*    The  dissolved  oxygen  content  of  these  waters  shall  not  be  reduced 
below  a  minimum  of  7.0  parts  per  million  as  *  result  of  any  sewage 
or  waste  discharges; 

3*    The  waters  shall  be  maintained  free  of  oils  and  grease  of  sewage  or 
waste  origins; 

U.    The  waters  shall  be  maintained  free  of  recognizable  sewage  or  waste 
solids; 

5*     The  waters  shall  not  be  discolored  as  the  result  of  sewage  or  waste 
discharges; 

6*    The  waters  and  the  stream  and  reservoir  banks  and  bottom  shall  be 
maintained  free  of  fungus  growths  resulting  from  sewage  or  waste 
discharges; 

7.  The  stream  and  reservoir  shall  be  maintained  free  of  sludge  banks 
resulting  from  sewage  or  waste  discharges; 

8.  The  waters  shall  be  maintained  free  of  taste  or  odor  producing 
substances  of  sewage  or  waste  origins; 

9.  The  waters  shall  be  maintained  free  of  materials  or  substances  of     • 
sewage  or  waste  origins  of  such  character  or  quantity  as  to  be  dele- 
terious to  human,  animal,  plant  or  aquatic  life  or  which  will  seriously 
Impair  any  of  the  beneficial  water  uses. 
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Condition*  to  be  maintained  in  the  American  River 
Folsoa  Isn  to  Foot  of  Watt  Avenue 

If  there  is  any  future  change  in  the  water  ^-.s  or  in  the  circumstances 
«rl«tinc  in  this  reach  of  the  American  River,  deluding  Natomas  Lake,  it  may 
S^ecJfsary  fw  So  Central  Valley  Regional  W*t.r  Pollution  Control  Board  to 
change  or  modify  these  stream  conditions  to  conform  to  the  new  uses  or 
circumstances.  , 

/       ..*•-'     '  Chairman 

/       *     ■'  ■     .         ■ 

/ 


ATTEST: 

V'.-i-./c  .<    -  •        -•■"  ■•  - —     — 
'/        'Exacutive  Officer 
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RESOLUTION 
EOnSTRlAL  WA3TE  DISCHARGE  REQUTHEEHTS 
AEROJZT-STAinTER  HIGH  EJCRGY  E'lEL  PILOT  PLAKT 
Hlrnbus,  Sacramento  County 

3oaolution  Ko.  59-111  Adopted:    19  '-'a<»ch  -.959 

WHEREAS.  Aerojet-General  Corporation  and  Stauffor  Gicnical  Company,  aa  a 
Joint  venture,  ara  constructing  a  bjgfc,  oimry  juoy.Bllc-t.p.lant,  near  i-fircbus  in 
Sacramento  County;  and 

WHEREAS  the  pilot  plant  is  to  bo  locr.tod  on  the  Kllle-'-'hlte.3csit  Road  about 
1  nil*  east  of  the  Salsbury  Road  intersection;   and 

WHEREAS  ths  pilot  plant  id.  11  bo  uood  for  tho  devourment  end/or  projection 
of  high  .energy. Jiul;   and 

WHEREAS  well  waters  are  to  be  used  to  cool  process  equipment}   and 

WHEREAS  those  cooling  waters  aro  to  be  confined  to  closed  cooling  srateps 
where  contact  with  process  materials  is  avoided;   and 

WHEREAS  accidental  IscJrase  of  proecsa  materials  Into  coollns  voters  is  to 
be  dotostod  by    automatic  eud  continuous  instruments;  end 

WHEREAS  vasts  cooling  water  will  bo  diagoaod  of  either  to  the  iiatoaaa  ditch, 
system,  or  to  ratnrnvBjlsa  ebi  ' 

WHEREAS  nrccsss^wastes  are  to  be  r+^od  and  eventually  removed  by  cosnoreial 
carrier  for  disposal  aVcca  or  other  r^roved  .'.lintt  and 

WHEREAS  surface  waters  from  this  area  will  drain  to  dradgar  tailings  on  the 
south  side  of  the  American  River;  and 

WHEREAS  wastes  may  enter  ground  waters  in  this  area,  either  from  tho  tailings 
area  or  froa  the  proposed  return  veils;  and 

WHEREAS  ground  vater  in  this  area  may  be  used  for  domestic,  irrigation, 
and  industrial  purposes;  and 

WHEREAS  eurfece  vater  run-off  and  ground  iratar  dralncgo  nay  effoct  the 
quality  of  American  River  water;  and 

WHEREAS  waters  of  the  American  River  are  used  extensively  for  Irrigation, 
recreation,  fish  propagation,  end  domestic  purposes;  and 

WHEREAS  the  Central  Valley  Regional  Water  Pollution  Control  Board  has  adopted 
Resolution  Ho.  67  on  23  August  19S>1  establishing  conditions  to  be  maintained 
la  the  American  River;  and 

WHEREAS  it  is  tho  intent  of  tho  Central  Valley  Regional  Water  Pollution 
Control  Board  to  protect  the  ground  end  surface  waters  for  their  indicated 
uses}  therefore  be  it  " 
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Aerojet-Stauffer  High  Energy  Fuel  Pilot  Plant 

RESOLVED  that  tho  following  rcquirerents  shall  govern  the  nature  of  any 
discharge  from  the  Aerojet-Stauffer  High  Energy  Fuel  Pilot  Plant: 

1.     Neither  the  waste  discharge  ncr  the  disocaal  cethcd  shall  causa  a 
pollution  of  usable  ground  or  surface  waters. 

2*     Neither  the  waste  discharge  nor  the  disposal  method  shall  cause  a 
nuisance  by  reason  of  cdors  or  unsightlinesa. 

3.  H*  discharge  shall  not  produce  concentrations  of  materials  in 
receiving  waters  which  aro  deleterious  to  human,  aninal,  plant 
or  aquatic  life. 

It*  The  discharge  shall  not  cause  detectable  tastes  or  odor  in  any 
public  water  supply. 

5.  The  boron  content  of  the  discharge  shall  not  exceed  that  found 
in  plant  supply  waters. 

6.  Discharge  of  cooling  waters  to  ground  water  stratas  shall  not 
cause  the  normal  temperature  of  usable  ground  waters  to  rise 
above, 76°F. 

RESOLVED  further  that  the  Aerojet-Stauffer  High  Energy  Fuel  Pilot  Plant 
will  be  required  to  submit  periodic  technical  renorts  on  its  waste  discharge 
to  the  Central  Valley  Regional  Water  Pollution  Control  Board  in  accordance 
with  Section  13C55  of  the  State  V/ater  Code. 

If,  in  the  future,  there  i3  a  change  in  the  conditions  of  the  discharge 
or  in  the  use  of  the  disposal  area,  it  ray  be  necessary  for  the  Central 
Valley  Regional  Water  Pollution  Control  Doard  to  revise  those  requirements 
to  conform  to  the  new  conditions  or  use. 

These  requirements  do  not   authorize  Vac  ccrwission  of  any  act  resulting 
in  the  injury  to  the  property  of  another  or  protect  the  discharger  from  his 
liabilities  under  Federal,. State  and  local  laws. 


ATTEST: 


"'  Executive  Officer 
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.       *.       ■ 

ym*i 

/      J""'  '-/'•                    * 

KIXOIiBSIN 

TCt  • 

* 

SU  0. 

C.ciler 

TSOJs 

D.  H. 

Qm 

STOJICIl 

Trlcbloreii^laaa  Caaaanatloe 

*  /-,4*:r,    £4* 


IU?2:   /27  Sep-ieabcr  1950  ,  / 
I  H».B/-rp 

53oe:2oi9:J 

niti    ,15.1.3.0 

COTrB  70".     V.  n.  )«clll:=e,.  T.  2.  Jcfcstoa,   i.  C.  SlolpSt.  »•  Oarer,  V.  A.  rirefcaar, 
A.  ft.  Ernst,  —  C.  Cc.-iier,  a.  7.  Kails,  J.  V.  Btucsea,  1.2.  file  (2) 
».  *.  w«ll*-.  r.  r.  ?.•♦>--•,  R.  C.  GTTt^lT.  \.  R.  St*rens 

ij-scloaxra :      \\'l      ~T~ -'-i\ oroxgy'i r-in   tauirrauu  Mpcerv 

1.  Tba  attsehrf  rtwrt  la  ex  ertlcatlsa  of  «  Trichleretiylsae  So.-te; 
cue  la  S3?  by  >>•  ?-  j«  0=at,  ?»-— '  — -i   J-*?roisstiilT*  for  Da?cnt,  ess  of 
SJ3"e  trlco  ecTaliera.     Tie  Sum?  tgiis  icdlcatoa  the  seed  for  m  csatartad 
eacaax-retlea  •fTori- 

2.  Tba  "— «i  cost  of  tries  assd  la  ST?  Is  apprssdrately  iJvO.OCO. 

Of  this  total,  "■ — !-h— *»*7  ii25,CCO  Is  lost  by  eraporrtleo  or  eoa-roeevsracla 
l-roaaa  arUlar*.    This  tspstaer  tits  as  esiisxtci  $55,000  less  cue  to  rosr 
d»Cr=aser  oaerstisB,  crizs  •  coaearcatics  c?Iert  c^licila  ts  eesrly  t*3C,0CD 
of  trice.    It  Is  felt  test  ls?1  c-a-tatlca  of  i  esarsreatiea  BTcpaa  ecald 
result  lssvTiag  ■  satstsstisl  tertica  of  this  $ZiC,CO0  expense, 

fvszty-foar  rreciflc  rater  tV.ntl  ens  ere  eroresea'  to  preset*  trice 
eeasemtlsa.     Sec*  of  these  ree=r=ae.tlecs  cro  sleac  too  lira*  of  rarsosael 
tr-1r,mii  tba  aa-uhiiahaer.t  of  a  tirim:  ot-erstsr  liter  elassificctlca, 
desrssser  etarstias  refiseaests  asd  basic  e^jxst  seeded  to  facilitate  eoa- 
eemtioc.     (Far  details,  ih  races  5  thresca  7  cf  this  rsport). 

It  is  proaosM  that  the.cTerctisr,  direct  lira,   ftmstiess.be  tsdV.y       .— 
fesacaiitlakto  ret  tieso  reecaseedaiisas  iate'*r:*set.     Irias trial  itslaaansj  • 
will  is  tara  aasit  tie  iastitatiea  ef  these  rocxTtracatieasasd  isica  a 
periodic  Cc^sarratioa  -rtjrsn  ?re>rress  narort  to  STi?  ra-.r  repeat. 

3.  The  iatrodae-tica  of  this  retort  shows  acre  of  tho  tries  hlstery  tad 
ootliass  tie  tva  rsassa  te  this  rrsort,  Tis-,  ceaaests  co  the  DuPoat  Sgrrey; 

a  cro~scd  constTTat'.r-i  rxoi?aa. 

I.  As  e=alaatior.  of  arosoct  coaditicas  rrraaiad  thst  sess  cf  Carect'a 

erltielsas  are  Jurtifiad  aal  la  cdUiUoa  aoiatad  out  otter  areas  of  trlco  lose 
set  yretiooaly  aotad. 

Iba  flsdUit s  arraa  with  the  eajcrity  cf  0u?ont*s  rusc**tio3S.     A 

fav  ef  the  sr.~s*stloas  vera  foaaa  act  e7-piicabla.   cssed  ea  actual  o;arstiai 
»■ "'"?«,  er  vara  alraaar  ia  effect  at  tba  lias  of  the  Surrey.  . 

5.  Oaa  itrs  of  ccasidcrahlo  tatflrtcne*  is  Tlaat  Saglnnariag's  ecaeara( 

for  triss  lcit  iy  aarcssa  lat?  tie  gro-^d.     CrasorraUoo,  vtsr.  ri*vti  la  this 
Ug'at,  becaass  sere  a  csttcr  cf  rcalic  baaltb  aad  safety  thaa  aescaay. 


v5ox  M  -i^-PS^ 


d.  n.  Kia-   o  rr^is 

r                  Chia.'  laccjtrtal  losiJioar  —-■*-■* 

-D  '-,••,  '"-—  li     | 
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■Tygcggrgaas  ar^rnmc?) 


i.    rnrorxnoj 


) 


The  loss  of  trice  vh  ether  •.hrcrrri    crctzjlTo  ot»  cere  tl  on .    BPiI3arif   or  rlj"rn 
has- beta  to  —•■--n.-.e  :.•.■  3   c^-.nr--:.3   corj-rn  ctt  Q-t  r  •--.;  re.*.—  .  "  »iCs  concern 
has  oeen  pE^US  act  cz^.-  c?  ccg-r— ir  corjllcja'aoaj   fjt  try  ccoctra  Tor  th» 
eaployee's  health  end  (iillc  »j-ftt7. 

is  ahem  In  Ishi'sit  1,  a  rerlov  of  only  two  of  tha  oltt  trlco  files  In  STJ 
abo»  that  elect  15;U  thlrT7-rrc  rr^fp1'  or  articles  haTa  been  vnttcn  an  tuIobi 
aspects  oT  traeo  cot.:  errs  tisr.,  ae*  still  v*t?  Ill tic  ha  beea  acssssT-fHl.     lie 
Do?ost  Sur.j;'  epia  t-ir'  Tea   *__»  rsed  fer  a  prcjrea  Uilch  cen  aatarlally  aid 
la  iwhrlas  trace  less.     Tea  f'.-.-.l-gB  cf  this  re,xat  are  therefore  pre  isaed  in 
tso  parts! 

Part  a  concerns  tha  ■-■■   aa  '«  em  tha  Do?ost  Eeport 

Part  3  proposes  a  pii»ii-t  to  lartitjta  eseeeaaarr 
i*j,ci    x—atv.aa  lee  tha  ccssarratlaa  at  trico. 

llthcejh  tha  total  trico  probltx  • t"rt  fcxr  areas,  Tie.  cciul.  'afire, 

bulk  tsxnlJrc,  rarlt-raTIm  csl  disposal,  the  fccPeat  cc=jesta  are  liaiiec  to  the* 
area,  of  ecaer.ition.  This  report,  latere,  scecl£ica-l7  attests  to  at  nu.-lto 
this  area  la  Ursa  of  proalait  sources  cad  ecrrectlTe  actlea.         — 


PaPerrt's  Surify  sr«Tsnsd  3rr-_nl  areas  to  be  JsrrOTcg.     Ecsr7«r,  tha  coat 
aarieus  cra'T-'i  arais  va^  an  -~ie  araa  c.  cczrassar  crt— — otj  iz=  •rash  alio 
nathods.    Iseitstrial  ?rr.yerlr.;  fullp  concurs  with  tii'cir  fiariir^.    Ko=  cperLtis; 
dejreasera  to  cot  inov  V.a  prizi-'plns  of  cepisser  oparatica,  e.g.,  dr— -easem 
were  fo=sc  vith  ceerarcls  risrir;.  cmseascr  utter  scar:  eff ,  cL£.  aeista*  corr'.sal 
la  trlco  r=7>cr.  npor  belr^  ortr  neatec.  units  orer-lc-nled  a~i  tisuaei.    Fur'/ar 
ei — -nrrj  o=  tfcar  iss  tha  *^sh  slab  ceerlitloas  ere  la  Part  A  balcv. 

Other  areas  also  vorc  fa=J  ia-w-«,     Csers  of  s=cll  eras  lots  left  t-oajr 
loose  or  of."  paraaallj-  filled  ir=s;  riiarenu  loahr  Talrts  ware  frond  thrrc;fcost 
5SP;  trlco  drass  wrs  bels^  ■asti  as  rrass-sre  Tesaals  as  a  c&i;u  for  duprfmrr,  trlco. 

-  1  icseral  cttltiio  rrcTiili  that  trlco  is  erne  of  V-s  least  costly  rhcatlols 
la  ti^  cp-ratljr.  tats  .tissr  lesser  an  eor^iccred  lasi^lf leant  cr-rsrel  to  total 
labor  acd  ssterlal  ccsts.     Orsratia;  pcnorcal  gtaursilr  tc  not  apprcc.iz.to  thr 
fast  that  these  ep-crart  ae^l^hl*  lc-ses  do  acc-maleta  into  sistsjio  total  coats 
on  a  plaert-taVda  basis. 

MB  I 

The  foUcr/lij   ir»   Isdustrial  tzcleieCT-liis's   ccr=«»Uo   on  DuPcaa.  aerzestiocj,     • 
•ca*  of  vMch  are  ale-«ac7  In  eXaeert: 
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/r, 


ftr- 


x.    assslTJ -•'— 


-Liili! 


Tr-rV-r-.tyrl,,,  -  via-n  Sot. 


for-.*— ]  c*"  t-i  .-.tr-tr'-atlpni 

Tbs  arl^laii   i-»cJcL3i-i   trleo  roadflcMtloD  h*£   t»«n  ra-rlaad 
prlcr  to  ChiTm-i'i    rj^uUoni.      The   rvrlaad   ■podOectlrr 
la  is  •p-M-j.at  v.u>  &u?oot'a  naomliUosi. 


5-    B: 


•f  S-O.Tint  S'r^lri  -  Ollfr-.  SralM   In  Anbar 


Tho  iwpmt  r»c .  i  axdai  eolloctlax  aasplaa  1b  azhar  flu* 
aentalaera.     T_di   li  lb:  nort«J    «»-ml  ir;  prbctdsra  In  2SP. 
Iwmr,  v=ca  cur  c-7ct-i_Loen  ar»  eet  aYillabla,   olrtr 
glus  coctalaca  ara  naad.     Tola  b*j  not  ccaaod  uxj  tjnp'llra; 
dlfttcoKlaa  to  data. 

6.     Stcrr~  &  r-^fllr.f  of  M^g~t,w1fflB  -  strvf  ?V»r  ->rgr 

ilthca^a  iinaiau  rtortpi  fa*  dn=od  triehlnrtUjylana  la 
rocaaacadad,   caTncLrat  ecrarcd  itorapa   ir*a  1*  not  rail- 
abla.     rcrthar,  opaa  ion(«  bu  cot  b*«a  datriaaaial  to 
tho  diu-3  a*  =at«rl*l.     Ho  axcoas  txaarnra  boild-ir?  or  laaJty 
dnm  bra  uaau  rcportod* 


aau 

TV.  IHwr^CT^ri  of  Trtrp  ?^r  Seen  jgrrra  «  'Vttar  of  »obM-  Sffotr 

Trleo  eex  0=17  disappear  la  tvo  vbtc;   a-raoc  ration  or  aaapaja  Into  tho 
rreosd.     Ca  tho  heals  of  7700  dr=n  projactad  as  a  la  I960,  nlatixc  tauh 
tasks  tad  decreoatra  «n^r-.W  accroaaatttoly  10CC  drsaa.     In  ladlUcn,  tho 
darrscssrs  orsporato  aastSsr  1225  drcas  coa  to  drtr  cat  erspcratica,  o*ar- 
loadlaj;  ted  iacificiert  e-nwratleo.     Tba  17C0  dms  of  raetrtcrei  dirty 
trleo  pica  tho  TO  dn=s  rccsptarsd  tat  cot  raclaiiiola  £rco  Linj  5>  lnni 
3075  in=a  or  ovc;o3l=3.tal7  iOZ  lest  la  ottor  «»»»'■« j  or  d— lag  cpoJSK"    ■ 
tloas.     Zt  la  this  latter  ZlS  tiat  elthar  OTaporate*  or  sa*ps  late  tho 
Crosad.    Tlant  Saslaoorias  saspaets  pockots  of  trleo  fcrciat  aadcr  IBS 
proeartr  m  enly  ho?as  that  tla  jaBtSj  jBS^tSmg  55  eartSa  IBi  «■**-/. 
rial,    aecoatora  vitfc  w.Ji  i»iuucd  trleo  h»T%  already  oeesrrad  oa  tuo 
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RESOLUTION 

Inoustrial  v/aste  Oischarce  Requirements 

AERC'ET  NITROPLASTICIZER  PLANT 

Nw.nus,   Sacramento  County 


.-.^aoLvrriON  No: 


61-115   ^u«^Jl^0*fiu.Tl?S"l     Aooptco:       9/23/61 


WEREAS,  Aerojet  plans  to  construct  a  production  facility  for  a  ni  troplagticizer 

PRODUCT  TO  SERVE  AS  A  ROCXET  PROPELLANT  ASENT*,  ANO, 

WHEREAS,  THE  PRODUCT  I  ON  FACILITY  IS  TO  BC  LOCATED  ON  THE  Ml  LLS-V.'HI  TE  ROCK  RlAO 
ABOUT  1  MILE  EAST  OF  THE  SaLSSURY  RoaO  INTERSECTION;  ANO, 

WHEREAS,  PROCESS  WASTES  ARE  TO  BE  ISOLATED  WITH  OISPOSAL  TO  O'JRN  AREA3  CR  OTHER 
CI4P0SAL  FACILITIES  60  DESIGNED  A3  TO  EXCLUDE  WASTES  FROM  ENTRY  INTO  USABLE  GROUND 
OR  SURFACE  WATERS;  ANO, 

WHEREAS.  THIS  PLANT  WILL  PF.OCESS  AND  PRODUCE  COMPLEX  CAR30N-NI  TROGEN-OX  YCEN 
COMPO'JNOS  WHOSE  IDENTITY  AND  DELETERIOUS  LEVELS  MAY  BE  OIFFICULT  OR  IMPRACTICAL  OF 
AQ3E8SMENT;  AND, 

WHEREAS,  CLEAN  COOLING  WATERS  FRCM  THE  PLANT  WILL  C£  DISCHARGED  TO  AOJACENT 
ROCK  PILES  FOR  PERCOLATION  TO  UNOtRCRCUND  WATERS;  ANO, 

WHEREAS,  CROUNO  WATERS  OF  THIS  AREA  MAY  FIND  USE  FOR  DOMESTIC,  IRRIGATION,  AND 
t INDUSTRIAL  PURPOSES;  AND, 

WHEREAS,  CURFACE  WATER  run-off  and  ground  water  DRAINAGE  may  effect  the  quality 
of  American  River  water;  ano, 


c 


WHEREAS,  waters  cf  the  A-i-sihan  R:ver  are  used  extensively  for  irrigation, 

RECREATION,  FISH  PROPAGATION,  ANO  DOMESTIC  PURPOSES;  AND, 

WHEREAS,  the  Central  Valley  Regional  Water  Pollution  Control  Board  (hereinafter 

CALLEC    THE    REGIONAL    DOARo)    K/.S    A00PTEO    P.E30LUT  I  O.-l    59-103    ON    18    FE9RUARY    1959    ESTAE— 
LISHING    CQMOITIONS    TO    El    MAINTAINED     IN    THE    AMERICAN    RlVER",    ANO, 

V.KEREAS,  it  is  the  intent  of  the  Regional  Board  to -protect  the  grouno  and 

SURFACE  V/ATER9  FOR  THElrt  INDICATED  USES,  THEREFORE  OE  IT 

RESOLVED,  THAT  THE  rOLLO/IIMG  REQUIREMENTS  SHALL  GOVERN  THE  NATURE  OF  ANY  DIS- 
CHARGE from  the  Aerojet  Hitro?lasticizer  Production  Plant: 

1.  Wastes  containing  process  materials  shall  be  oisposeo  of  in  such 
fashion  as  to  prevent  entry  of  such  waste  into  usable  grouno  or 
surface  waters. 

2.  Waste  waters  oisposeo  of  in  such  fashion  as  to  enter  usablc  surface  cr 
grouno  waters  shall  wot  contain  am0umt3  of  any  substances  in  excess 

of  that  found  in  plant  6upply  waters. 

3.  heithefl  the  waste  ciccharge  nor  the  oisposal  method  shall  cause  a 
pollution  of  usable  crouno  or  surface  wat  e(!s . 

ft.  Neither  the  waste  discharge  nor  the  disposal  methoo  shall  cause  a 

MJ13ANCZ    BY    RC/.GON    OF    UOORS    OR    UNdlCHTLtNCSS. 
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Aerojet  Mitroplasticizer  Plant 
Sacramento  County 
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5,  The  oisch\rse  shall  not  produce  concentrations  of  materials  in 
usable  receiving  waters  which  are  deleterious  to  human,  animal,  pla.v." 
or  aquatic  life. 

6.  The  oischarce  shall  not  cause  detectable  tastes  or  ooor  in  any 
oomestic  water  supply. 

resolved,  further,  that  aerojet  will  be  required  to  submit  periodic  technical 

REPORTS  ON  ITS  WASTE  DISCHARGE  TO  THE  CENTRAL  VALLEY  REGIONAL  V/aTER  POLLUT  I  ON  ^CONTROL 

Board  in  accordance  with  Section  13055  0F   THE  State  Water  Ccoe. 

If,  in  the  future,  there  is  a  change  in  the  conditions  of  the  discharge  or  in 
the  use  of  the  disposal  area,  it  mav  be  necessary  for  the  central  valley  regional 
Water  Pollution  Control  Board  to  revise  these  requirements  to  conform  to  the  new 
conditions  or  use. 

These  requirements  do  not  authorize  ths  commission  of  any  act  resulting  in  the 
'-••jury  to  the  property  of  another  or  protect  the  discharget  from  hi8  liabilities 
V.oer  Feoeral,  State  ano  local  laws. 


ATTEST: 


/L.J  S,£jL 


/ 


Executive  Officer 


^qlLUT^,,  ch a ,  RN,A N 
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RtSCL'JTICN 
Waste  0is':ha*gc  Rccui'tC'*E:.xa>'   .  ■     . 

SaCRAMCNTO    COUNTY 

Rcsolutioh  No.   £2-21  Aoctco:     i»/«9/if£ 

t*iER£AS,    ACROJCT-CCHERAC    CORPORATION    0'is»-CS    COVPLEX    MANUFACTURING.    ANO    TCrfTlMS 

reentries  at  Kiuaua   in  Sac'ramcnto  County;  aio, 

CHEREAS,  acrojEt-Ccncral  Corporation  mas  acccptco  the   rcspons-sili  tv  ro*  csn- 
trol  o*  ah.  tis:c  oischaagcs  originating  on  «crojet  owned  cr  ucasco  pripwrtic?,   or 

CtlClturiu    r*OW    ACROjCT    OPERATIONS    OK    OTHER     PROPERTIES     !N    THC    Nl.'ASUS    /.RCA}    ANO,' 

WHEREAS,  Acrojct  si3cha«3CS  mavc  been  resjlatco  uKoer.  rsc.uirei~cnts  cqmtaimco    • 
ric  Resolutions  mo.   127;  no.  57-^7;  no.  57-<*8;  No.  59-nC:  no.  59-111;  No.  6i-35,  a»o 
K*.  61-115;  ano, 

WHEREAS,  Aerojet-General  CoR"oratjon  mas    recucsteo   ccn«cl:S*ti  or;  a.;o   RCviion 
or  ex  1ST i no  rssuiremcnts;   ano, 

EHEREAS,   disposal   or    isoustpul  wastes    or   varying   character   takes    place   at 
kukcrous  points  cm  the  10,000  acre  plant   site;   ano, 

swereas.  oomestic  wastes  are  also  pr0cesse0  at  numerous  points!  af»t 

khereas,  domestic  ano  industrial  wastes  may  reach  ground  waters  which  are  usso 
for   industrial,    oomestic,    ano  aafllcultural  purposes;    ano, 

KHEREAS,    DOMESTIC    ANO     INDUSTRIAL    SURrACE    DISCHARGES    mav    CHAIN     INTO    SurFALO    C-REEK 

OR!  Alo«r  Creek,    tme  two  main   surface  water   run-off   channels   on  Aerojet  property;   ano, 

VHEREAS,  a-.oer  Creek  skirts   the  northern  coce  of  the  Acrojct   property  aio 
drains   into  Nimsus  Reservoir  a  short  oi stance  above  Nimbus  Cam;   and, 

r/HERSAS,  Aloer  Creek  waters  are  useo  for  ocmestic  and    industrial  purposes   in 

THC    Acao.CT    PROPERTY;     AND     ITS    WATERS    ARC    OIVCRTED    FCR     IRPI«;TlON    liSC     IN    THE    Rancmo 

Cordova  area;   ano, 

BnEREAS,  SurFALO  CREEK  ORAiNS  ACROSS  Highway  5C  THROUGH  uRS.-.GER  TAILi.'-.GS  T{> 
CfWty    INTO  CORROW  PITS  WEST  or  THE  FAIR  OaXS  ROAO  ;  ANO  OVERFLOW  FFO«  THIfC  sof.R-;v.- 
*iTS  MAY  EvCNTUALLY  REACH  WATERS  OF  THE  AMERICAN  RlvER;  ANO, 

SrERSAS,  SORNOT!  PIT  WATERS  ARC  ACCCSS  I  8LC  TO  THC  PUBLIC,  ANO  LOCAL  FISHING  USE 

«s  ocvclopinc;  ano, 

EHEREAS,  thc  watchs  o«-  ths  American  River  ano  Nimbus  Rcscrvcir,   which  a-ay 

RECEIVE  AERCJCT  WASTES  EITHER  THROUGH  SURrACE  RUN-Orr  OR  VIA  PERC.OLATION,  ARC  CX- 
TcuKivcLr  useo  FOR  IRRIGATION,  RECREATION,  FISH  PROPAGATION,  ANJ  OOMESTIC  pur-'osss; 

•  NO, 

KHEREAS.  cof-omoKS  to  sc  maintainco    in  thc  American  River  i:avC  seen  cst.msl,  s-^eo 
:*>  Rric..uTtow  No.  59-103;  ua, 

Rev isco       2/23/62 

EXHIBITS,    oate   1  of  1 
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Ac»0./CT-SE\C»AL  Cor'O'AHCN  PaGE  2  ■ 

Sic«..:»to  Count* 

WHEREAS,  IT  II  TMC  INTfNT  Or  TH(  CENTRAL  VaLLCV  REGIONAL  V/ATER  POLLUTION 
CONTROL  BOARO  (mCKCINA'TCX  CaLLEO  THC  8sa«o)  TO  'aoiICT  TMC  GROUND  ANO  JUWiCt 

w»tcn»  roa>  their   inoicatco  uses;    TMOtcroac  sc    it 

RESOLVEO.  that  Rcsolutions  No.    127,   57-^7.   57-*8,  55-H0,  59-1 H.  aho  61-85 
arc  hereby  acsciHOCO  ako   that   thc  'oi.lsv.ing   Mc;uiacMCMTO  small  govern  rMC  nature  or 

THE     At»OjCT-GlNC*-L     DISCHAAGC9     AT     NlMBU*      IN     SaCFIaMCNTO     COUNTY: 

1..  t/aetc  oifCHAMCea  *hall  not  Cause  concentrations  er  materials  in  usable 

GXSUNO  '.ViTtSC  WHICH  APT  0CLCTCRI0U8  TO  HUMAU,   ANIMAL,   PLANT,   OR  AQUATIC 

kin. 

2.  NCITHER  THC  WASTC  DISCHARGES  NOB  THC  DISPOSAL  MCTH0C3  SMALL.  CMC  A 

nuisance  jv  reason  or  odors  ca  unsightli  nsss. 

3.  V/aSTC  DISCHARGES  SHALL  MOT  CAUSC  CONCENTRATIONS  3r  MATERIALS,   IN  SurrALO 
CaccK  oa  AlOCs  CaEEK,  at  thc  point  or ,  ex  1 T  rac-M  AEaouET  fropc.-tv,  v.hiCh 
<«c  oeletericus  to  hui-i-n,  plant,  animal,  oa  AQUATIC  Lire. 

*.   Thc  oastc  oiscHAacca  shall  not  causc  octcctacle  taste  oa  cdor  in  any 
public  water  supply. 

5.  Thc  wastc  oiscnAaccs  shall  not  causc  tkc  quality  or  usable  ground  oa 
surtace  WATtns  to  fall  below  thosc  stanoaros  generally  acccptco  roa  a 
Class  1  taaiCATioN  watcr;  nor  shall  thc  quality  or  these  waters  fau 
outs ioc  thc  limits  sct  in  thc  U.  S.  Public  Health  Standards  roa  oomcstic 

WATCR  SUPPL ICS. 

6.  Thc  wastc  oischabccs  shall  not  causc  thc  cthcr  soluble  content  or  grcjno 
ca  SuarACC  watcr3  to  exceeo  20  raw. 

7.  Thc  wastc  discharges  shall  pe  oisinfcctco  to  a  oespee  satisfactoh-  to  "mc 
SaCRaasehts  County  ano  California  State  Health  Departments  rsioR  to  lcaviik 

TMC    AEROJET    PREMISES. 

8.  Thc   WASTC   OISCHARGCS    SHALL    NOT    Cause    VISICLE    OIL    OR    srsase    slicks     in 
BurrALO  ca  alocr  Crccks. 

RESOLVED.   ruRTHca,    that  any  oischaagcs   rcachinc  the  American  River  ca  Nimbus) 
Reservoir  by  any  ueans  whatevcr,    shall  not   cause  watcr  quality  levels   to   fall  sclcy> 
TMOOC    limits   SFECiriEO    IN   THC   Boaoo's   Resolution   mo.    59-103. 

RESOLVEO,  ruRTMca,   that  A<aojCT-GcNcaAL  Corporation  will  sc  acQuiate  to  monitor 
saours  amd  surface  watcrs  ano  wastc  discharges    in  oroer  to  oemonstsatc  compliance 
■  itm  these  requirements,  ivith  reports   or  ?  i  no  i  ncs  to  be  submitted  regularly  to  thc 
Boars;  ano, 

RESOLVEO,  roRTMCR,    that  Acrcjct-Gcncral  Corporation    is  bcquibco  tp  report   on 

TMC    RATURE    Alio    THC    CHARACTERISTICS    Or     ANY    CONTEMPLATED    nCVl    OP    MATERIALLY    CHANG  CO 

wastc  materials,  cr  disposal  systems;  such  acacar  to  oc  temoepeo  well  in  aovancc 
or  tmc  initial  operation  or  such  disposal  system. 

EXHIBIT  6,  page  2  of  3 
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S  *c  r  xvr  i;i  o .  Count  y 


P*ffc  3 


Ir,    iw  tmc  rgtuBC,   thcrc   is  a  cha.icc   in  thc  conoitioss  or  thc  oiccwa*sc,  or  u«c 

Or    THC    OICrOtAk    ARCA,     IT    MAY    OC    NCCCSSARV-    rOR    THC    BOARO    TO    RCVISC    TM*«X    *«U  I  RCUC.NT  0 
TV   COKTOM*  TO    THC    NCW    C3N0ITIONJ    0*    USC. 

ThCSC    RCO.UIRCMCNTC    00    NOT    AUTHORIZC    THC    COMMISSION    Or    ANY    ACT    atflULTING     IN 
IMJVRT    TO    THC    MOrCSTV    Or    ANOTHER    OR    *R0TCCT    THC    OlSCHARSCR    'ROM    Hl«    LIABILITIES 

uaec*  Feocral,   State,   ano  local  laws. 


'  y 


ATTEST: 


>/ 


■s 


Chai  rman 


Exccutivc  Omccn 


EXHIBIT   fi      t»» 


i    /»*   ■» 
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COMBINED  REFERRAL  TO  THE  ATTORNEY  GENERAL 

IN  THE  MATTER  OF 

AEROJET-GENERAL  CORPORATION 

AND    ITS  SUBSIDIARY 

CORDOVA  CHEMICAL  COMPANY 

SACRAMENTO  COUNTY 


The  California  Regional  Water  Quality  Control   Board,  Central   Valley  Region 
(hereinafter  Board),   finds: 

1.  The  Board  adopted  Resolution  llo.   62-21  on  19  April    1962,   prescribing 
requirements   for  numerous    industrial   waste  disposal   sites  on  Aerojet- 
General   Corporation  land   in  Sacramento  County. 

2.  Resolution  Mo.   62-21   contains   the  following  finding:      "Aerojet-General 
Corporation  has  accepted  the  responsibility  for  control   of  all  waste  dis- 
charges originating  on  Aerojet  owned  or  leased  properties,  or  originating 
from  Aerojet  operations  on  other  properties    in  the  Nimbus  area." 

Resolution  No.   62-21   contains  the  following  requirements: 

"1.       Waste  discharges  shall   not  cause  concentrations  of  r.iaterials   in 

usable  groundwaters  which  are  deleterious  to  human,  animal,  plant, 
or  aquatic   life. 

"5.       The  waste  discharges   shall    not  cause  the  quality  of  usable  ground 
or  surface  waters   to  fall   below  those  standards  generally  accepted 
for  a  Class   1    irrigation  water;   nor  shall    the  quality  of  these 
waters  fall   outside  the  limits  set  in  the  U.S.   Public  Health  Stand- 
ards for  domestic  water  supply." 

and  specification: 

"Aerojet-G?neral   Corporation   is   required  to  report  on  the  nature  and  the 
characteristics  of  any  contemplated  new  or  materially  changed  waste 
materials  or  disposal    systems;   such   report  tc  be  tendered  well    in  advance 
of  the  initial  operation  of  such  disposal   system." 

4.         Investigations  by  staff  and  data  submitted  by  Aerojet-General   Corporation 
and  Cordova  Chemical   Company  have  shovwi  that  toxic  and  hazardous  wastes 
have  been  discharged  on  Aerojet-General   land  in  violation  of  requirements 
listed  in  Finding  3  above  resulting  in  pollution  of  usable  groundwater. 
Discharges  have  occurred  at  the  Cordova  Chemical  Company  Plants  1  and  2 
w»<-»o  nmtiii«at  „....•<-  -  - ■>,  \n  r.ther  •.<»>knowr  areas .     Discharges  of  chewicals 
u>  groundwater  nave  also  occurred  at  the  Aerojet  "hog  out"  facilities  and 
nay  have  occurred  at  other  Corporation  facilities. 
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Pollutants  found  in  groundwater  adjacent  to  the  Cordova  Plant  1  ponds  and 
which  exceed  drinking  water  standards  include:  arsenic,  phenol  and 
sulfate. 

Pollutants  found  in  groundwater  at  v/idespread  locations  1n  the  Aerojet 
area  include:   (a)  trichloroethylene,  which  is  on  the  Environmental 
Protection  Agency's  list  as  a  priority  pollutant  and  a  suspected  carcinogen, 
and  (b)  perchlorate,  not  particularly  toxic  although  its  presence  Is  Indic- 
ative of  improper  waste  handling  by  Aerojet  and/or  Cordova. 

The  Board  received  no  reports  on  the  discharge  of  hazardous,  toxic,  or 
carcinogenic  pollutants,  nor  did  it  receive  any  applications  or  notlfica 
tions  concerning  changes  in  the  nature,  volune,  or  location  of  the  dis- 
charges as  required  by  requirements  covering  Aerojet-General  Corporation 
under  Resolution  No.  62-21. 

The  8oard  adopted  Orders  No.  74-251  and  76-12,  on  22  March  1974  and  27  Feb- 
ruary 1976,  respectively,  prescribing  waste  discharge  requirements  for 
Aerojet-General  Corporation  and  Cordova  Chemical  Company,  respectively. 


3.    Waste  discharge  requirements  in  Orders  No.  74-251  and  No.  76-12  provide, 
in  part,  as  follows: 

"A. 6.  Surface  wastewater  holding  facilities  shall  prevent  the  percolation 
or  infiltration  of  v/astewater  to  the  underlying  sedimentary  section. 

"C.2.  The  discharger  shall  report  promptly  to  the  Board  any  material 
change  or  proposed  change  in  the  character,  location,  or  volume 
of  the  discharge." 

10.  Investigations  by  Board  staff  has  revealed  that  between  June  1976  and  June 
1978  hazardous  waste  was  discharged  to  an  unlined  pit  northeast  of  Cordova 
Plant  No.  2  where  it  was  able  to  percolate  or  infiltrate  to  the  underlying 
sedimentary  section  in  violation  of  waste  discharge  requirements. 

11.  Investigation  by  Board  staff  has  also  determined  that  hazardous  waste  was 
discharged  to  a  ponding  area  north  of  and  adjacent  to  Plant  No.  2  where  it 
was  able  to  percolate  or  infiltrate  to  the  underlying  sedimentary  section 
in  violation  of  waste  discharge  requirements. 

12.  The  Board  received  no  report  of  the  bypass  of  injection  facilities  which 
constitutes  a  material  change  in  the  location  of  the  discharge. 

11.   The  Water  Quality  Control  (Basin)  Plan  <<■*♦.«><:  that  groundwaters  In 

Sacramento  County  are  designated  for  use  as  domestic  or  municipal  supply 
and  that,  as  such,  shall  not  contain  concentrations  of  chemical  con- 
stituents in  excess  of  the  limits  specified  in  the  California  Adminis- 
trative Code  as  recommended  for  drinking  water  supplies. 


i 
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fatojer- 

CORDOVA    CHEMICAL    CWtPANY 


14. 


15. 


^ 


16. 


17. 


18. 


Groundwater  data  In  test  wells  on  and  adjacent  to  Aerojet  property  Indicates 
concentrations  of  arsenic,  phenol,  and  sulfates  In  excess  of  recommended 
drinking  water  levels. 

The  discharge  of  hazardous,  toxic  wastes  was  known  to  Aerojet  and  Cordova 
personnel.  Hastes  were,  therefore,  willfully  or  negligently  discharged  into1 
waters  of  the  state  in  reckless  disregard  of  the  effects  or  potential 
effects  on  public  health. 

The  discharges  created  a  condition  of  pollution  in  that  they  unreasonably 
affect  the  state's  waters  and  their  uses  for  beneficial  purposes. 


On  24  August  1979,  in  Room  2117  of  the 
California,  after  due  notice  to  the  dis 
persons,  the  Board  conducted  a  public  h 
appeared  and  evidence  was  received  cone 
hearing,  the  Board  adopted  Order  Ho.  79 
Cordova  Chemical  Company  Plant  1;  Order 
Aerojet-General  Corporation;  and  Order 
Chemical  Company  Plant  2.  In  total  the 
Aerojet  and  Cordova,  by  plan,  design,  o 
willfully,  or  negligently  discharged  ha 
groundwater  in  reckless  disregard  of  pu 
This  order  combines  Orders  79-196,  79-1 


State  Capitol  Building,  Sacramento, 
charger  and  all  other  affected 
earing  at  which  the  discharger 
erning  the  discharge.  At  this 
-196  referring  the  violations  of 
No.  79-197  referring  violations  of 
No.  79-201  re-referring  Cordova 
se  orders  describe  a  situation  whereby 
r  gross  mismanagement,  have  knowingly, 
zardous  wastes  and  have  polluted 
blic  health,  safety,  and  resources. 
97,  and  79-201. 


Issuance  of  this  Order  is  an  enforcement  action  taken  by  a  regulatory  agency 
and  is  exempt  from  the  provisions  of  the  California  Environmental  Quality 
Act  (Public  Resources  Code  Section  21000,  et  seq.),  in  accordance  with 
Section  2714(h)(1),  Chapter  3,  Title  23,  of  the  California  Administrative 
Code. 


IT  IS  HEREBY  ORDERED  THAT: 

The  Executive  Officer  is  directed  to  refer  the  violation  of  Section  13350 
by  Aerojet-General  Corporation  and  Cordova  Chemical  Company,  Plants  1  and  2, 
of  the  California  Water  Code  to  the  Attorney  General  for  appropriate  action 
including  recovery  of  civil  monetary  remedies. 


I,  JAMES  A.  ROBERTSON,  Executive  Officer,  to  hereby  certify  the  foregoing  Is  a 
full,  true,  and  correct  copy  of  an  Order  adopted  by  the  California  Regional  Water 
Quality  Control  Board,  Central  Valley  Region,  on  24  August  1979. 


JAMES  A.  ROBERTSON,  Executive  Officer 
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T-i  Michael  Picker 


;  EVEN  YEARS  ft  secret  i 


forcers  tad  tfce  Aerolei  General 

Corp.  wiu  soon  owoictat.  Be- 
hind ike  confaataf  usckalcal  aai  to- 
pi  laatjaage  an  «  aaaaker  at! 


I  ki  August  tkTrn. 
idalokigfi  al 
Water  Quality  Coairol  Board  ofn- 
ri»" tu.ejtlswUua  toca- 


otfcer  pollution  Jcuatej,  Tkeat  Ua- 
geriag  ckemleal  ceaiamlaallaa 
nmalriuniaayafc»araaaS*ri*aiea 
mi  aeaa— W  iimineaiiat.  «  um 
(aaw  way  (key  hava  discouraged 
so***  aew  kaakaaaaa  (rata  settling  la 
SBroa  Valley. 

EPA  tad  state  eAdakt  HI  aa- 
ra>cr  questions  about  tketr  sgree- 
aeai  wttk  (be  (katt  Baacka  Cardaaa 
•erosance  company  ^jtocoenlag 
meetfchgs.  Wp  Haw^fcweyw^B*  aefcan- 
uhMfcarTe'i 


niSn^ia^i 


company  «aa  dally 


Ufle.  a  variety  oft 
irtcLieraelftyleae  (TCE).  perckle- 
raw.  Wat  aad  dlrklm  i  nfci  li  at.  la 
gron,  ataaajt  below  tbe  suae  fadilry. 
Slac  -  perauts  lateen  la  AarakH. 
■aaar  n i  early  ai  IBM.  nasili  lor- 

**"•   -*-*- ■-  ~ll     1|M| 

cabs,  ke  reason*!  board  aaed  la  ad- 
min: trative  authority  la  order  a 
cleai  ip  tad  akaitairai  of  ike  poMe- 


Sc  i  I 


•ered  la  driakwt 
:  Mrajan  preper- 


i  talbi  to  caver  aay 
poiesiial  eaaiaailaanea  at  city 
drinking  waier  supplies  due  10  Aero- 
i«  lode*.  There  are  i 
wnetfcertfce: 
portaai  sute  standard*  laai  are 
stronger  Ikaa  tkeac  !a  federal  law. 
And  Ike  enure  process  leave*  tka 
public  wttkoul  real  unpad  aa  future 
aw  rnturnaat  Ike  deaaaa. 

The  Aerefel  groundwater  deaaaa 
nai  beea  called  aae  of  tka  man  eon> 
pifcated  ever  aaaawkakaa.  aad.  ac- 
cording to  EPA  officials,  may  take 
as  loot  at  M  yean  te  eaaaajam  Tfce 
sue  >aj  beeo  raakad  ameag  tka 
■era  uuscdaeapaea  nana  tfce  atata 
aad  federal  Superfuad  cleaaup  lists. 


*aie.  weak  aae 

tyiic   .  Aerojet, 

erdc    at  a  IBM  Slate  Water  Re- 

sotux  aCaatrel  Board  meenaa,  But 

II  da.  aat  dhpalc  ikal  groundwater 

caata  akaufcaa  was  due  la  as  laaaraav 

er  dtpaeel  at  hazardous  ansa,  la 

stead.  It  argued  raal  ike  i 

lloa  Irdaw  as  property  wasn't 

buslaess.  aad  Ifcet  *  wasat  i 

ble  for  oftstie  i 


THE  atkaraay  general  —  George 
Di 
a  ex**) 

ay.  aUegfcn*,  itiibjinai  al  tka  Chafer 
at*  Water  Code 
Control   Lav  tad  tfce 
Coda.  Tke  Rttfual  1 
Cootrel  Beat*  aad  Aerojet  aa*  ea> 


hands  of  Aerojet  vita  state  aad  ted- 
erej  authorities  revtewtag  k*  vast*. 

g*ce  agala.  | minaaa  win  be 

B«l.  from  etkar  paripacunj. 
there  Is  a  brtgkt  stoe.  Tka  draft 

■  ■ 

EPA  staff  say*,  a 
taaatat  afaiast  a  tone  damper  canto 
°P  *lta  aa  agreement  la  I*  1 1  kTajaaj 
■fce  problem,  locale  maalailln 
aad  conduct  stadia*  oa  bow  beat  is 
mitigate  il 

Tke  proposed  tettlemeat  la  lb* 
Aeroia  sun  also  includes  protections 
for  some  offsite  drlaklag  water 
sapotk*  ibat  are  tfcrmiam  by  ina- 
lea.  Aerojet  will  coetlaaa  la  operate 
faculties  Ikal  prevent  the  a»ia*  of 
pollution,  aad  bring  oa  Haa  acker* 
•fcal  are  carreatly  ptaaanl  la  add*- ' 
lloa.  tfce  proposed  consent  decree 
names  restrictions  oa  wfcat  Aerotet 
caa  da  wttb  its  rnalamlnali  *  land 
until  H  B  sausfactonty  cleaned  up. 

AEROJET  aad  gov  Clement  otn-  " 
ctakt  indicate  tkai  thevre  satav 
l»ed  wn«  tbe  lerms  of  Ux  seruemea. 
Botk  state  aad  EPA  offlekUs  seea 
delltkied  to  be  out  of  tbe  restrictions 
»•*  «aa>noB  places  oa  tkesa.  Tfccy 
point  to  tfce  dlfllcntty  of  ilialaa.  wa> 
complei  lecfcateai  fcame*  Ifcraoak  k> 


>8 


i 

i 


taad*  of  taO«u  of  e-uo laminated 
procea*  waikf  laljaakawilil  atoies 
tto ulhoiajkvA  I9«l  r>parta>eal 


of  HeaJIk  "Services  document  ladt- 
caie*  laer*  were  M  dlttereat  kxa- 
lions  oa  Aerojet1!  extensive  praper- 
tles  wkere  lone  ckemical*  were 
lestlng  dowa  loto  Sig«-quali!y 
groundwater  bundreds  of  feet  below 

lickocl  Picker  was  recently 
or  -omted  to  the  city's  new  Toxic 
Su  .stances  Commission.  He  is  u 
pa.-tner  in  a  consulting  firm  spe- 
CKjising  in  toxics  issues.  His 
firiit's  clients  have  included  the 
LUtle*  Hoover  Commission,  the 
Legislature,  focal  eovemmenls. 
industry,  environmental  groups 
ajel  a  law  firm  suing  Aerofet. 

Soil*  oa  tfce  Aerojet  property  are 
rocky  aad  extremely  permeable  — 
most  of  the  lop  cover  was  removed 
years  ago  waen  ike  land  was 
dredged  for  gold.  Because  of  porous 
oils  oa  which  wastes  were  disposed. 
because  of  tke  volume  of  wastes  han- 
dled and  because  of  the  complicated 
subsurface  water  coodlMoos  under 
tbe  facility,  fkere  Is  *  smog  likeli- 
hood tke  tone  pollution  at  Aerofet 
may  never  be  completely  abated.' 


tea  of  tbe  problem 
tkms  lo  Uattt  tfce  spread  of 
laginaailaaiir. 

Because  tke  atteracy  geacral 
agreed  to  makitala  strict  caafkttao- 
allty  over  tkese  ducanl**s  aad 
much  of  the  laformatlon  Ikal  «as  oe- 
vetoped  by  AeroteTs  studies,  there 
has  beea  little  community  Involve- 
mem  dunag  tbe  past  seven  years  to 
one  ol  Sacramento's  malar  toiK 
chemical  rleaaapi.  Instead  al  puetk 
hearlags.  Ike  coarse  of  the  clraaai 
has  beea  gaMea  ay  agreements  ae 
gouated  basjaatwk  tfce  lawyers  repre 
tenting  stale  aad  federal  regakmn 
and  Aerafet. 

^ReceaOy.  theee  lawyers  reached 
a*  aakoj  gaaag  seniesneat.  called  * 
oinseac  decree,  aa  tke  process  for 
caoooctiac  Ike  aaa  several  years  el 
cb-aaap  stady  ana  actlvey.  Alter  tke 
proposed  fereement  Is  approved  by 
Op;  coasts,  tfce 
will  guide  Aerators  work.  (My  later. 
I*,  ihe  process  waj  moat  of  tke 
be  ataek  — tfce  aat 
tbe  saetaod  of 
ilk 
•k)  re  tke 

Yhrougk  a  sepnrnte  process  sac- 
cessfatly  b*gaaka*aa  wttt  tke  carreat 
akurney  geacral  by 
sasnbiyaaaa  Uoyw  Cooaelry.  fcxag  * 
leader  oa  toxics  issues,  the  public 
kas  beea  aBuai.il  a  foar-moatfc  -wat- 
daw'  dunac  wkkct  la  comment  aa 
tats  frame  wart  Car  future  acHoas. 
Nest  weeks  public  meedng  a  pan  of 


According  to  a  senior  EPA  orB- 
"kt  "We  got  a  good  result  if  we  had 
litigated,  waal  we  would  kave  anttaa 
was  •  RI/FS  (Remedial  lavesttgb- 
lloo  aad  Feasibility  Stady  —  ex- 
plained In  tke  accompanying  gtaas*. 
ry  oa  page  «  al  Forum)  rnaililiai 
wit*  tke  NCP  (National  Cootlnaeacy 
Pun).-  Dan  Brown,  aa  Aarefet 
snnkrtassn.  say*.  *We  ,eet  rs  a  goad 
agreement.  We  can  live  wit*  it . . 
But  ne  also  points  out.  'EPA  to  eke 
advocate.  We're  fust  •  w  people  aat 
here  trying  to  oo  the  «  ir»_- 

Many  others  are  not  kaapy  ottk 
CnatLawad  tram  sate  a 

tag  at  a  Of*  of  : 

eaatykts  of  Ike  proponed  c 

Craa,  Tbe  dry's  water  maoneat  k> 

take  oa  tfce  American  River  hi  act  aJ- 

lotad.nrotecdoo  la  this  decree,  aad 

tfce  gerigranktral  I 

cka**.k  frnta  lad 

Sofc  «!  a  further  date.' 

faataaaa 
aakkkay  la  tke  dry.  TCE  and  i 


After  D 

meet  *cffc*w.  wfctch  cad* oa  May  it. 
control  of  I 


leaking  Into  the  American  River. 
beea  detect**  to  atgsdft- 
atratloas  downstream. 
The  dry  has  already  lacaiTed  *ab- 

;  tor  i 
oualirj  tor  TCE  aad  other  I 
nana  al  the  Intake 
Under  the  terms  of  Ihe  proponed 
t  to  end  the  towwtu.  diner- 
603  types  ol  at'lknat  to  prated  dries - 
kbg  water  socrces  cocae  fctto  pxay 
when  various  levels  are  cacecwad- 
Ustfcg  tbe  data  coBactad  frees  ok 
moeltorlag.  dry  staff  macladtu. 
•Qmceatratioas  of  TCE  at  tke  Aaaer- 
Icae  River  tntale  emu  exceed  the 
decree  i  -trigger  lever  of  U  one 


•o  / 


lecaac  level'  of  OJ  ppb  has  i 
I  a  number  ol  times . . 
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levels  are  foafalaad  1a  ao  ■lyrinint 
lo  the  proposed  — ■— t  Vka 
of  tce  p— gaajgaj  la  • 

.  user  wira  presided  by 
toe  settlement  reach  03  apb  (parts 
per  billion),  then  marc  frequent 
rnrwwawlng  It  required.  If  levels  of 
TCE  coatamina  lion  higher  than  ZJ 
Ppb  are  detected,  then  actleas  lo 
prated  Ike  drinking  water  mpply 
are  "triggered.*  Tee  appendix  alto 
i  levels  of  action  for  otter  cbeou- 


waueiaercisaproc 
I  decree  for  the 


cm  wiauuuc 
nertleatotbe 


Arcade  Water  Dtstrtct  slight- 


I  tM  atrs  tmertcaa  River 
l  Plaat  la  the  setUe- 
i  Aerojet  la  effect 
i  for  13  miles  of  the  Amer- 
rraaliver.- 

iBMa  — P  roatalnul  la  a  brochure 
r-fteeaed  by  tie  EPA  last  Jaaaary 
*>••«■  real  other  protected  drinking 
e-Mer  soarces  drawlag  from  tbe 
^perieaa  River  are  almost  three  or 
f*uc--olles  dowastreaai  from  tbe 

Jfeaaed  coactiiu  tbai  drinking  wn- 
-»■>  *  diverts  from  tbe  rtver  should 
bfpreterted  by  tbe  lermtof  tbe  con- 
snht  decree.  It  has  asked,  among  otb- 
^totogs.  to  be  notified  of  new  Inf  or- 
•*TUo*  °"  Po'totloo  w  tbe  river. 
.  Abeavtttag  b»  aa  Arcade  spokesman. 
."•"unlike  tbe  dty.  If  we  bear  about 
contamination,  we  caa  take  oar  sys- 
tem off  line.* 


AT  A  MARCH  mee  Qui  of  the  Sac- 
ramento  Qty  Toxic  Substances 
-Commission  (recently  formed  lo 
provide  direction  lo  (be  Sacramento 
Oty  Council  oa  loxics  issues).  EPA 
state  officials  answered  ques- 


Soea  i 


( 


-  about  tbe  settlement  Tbe  coo- , 
ftusioa  to  be  drawn:  There  Isn't 
•Jtonch  poatjbUlty  tbe  settlement  will 
-!  changed.  When  pressed  for  fur- 
er  laf  ormatton  oa  ways  for  tbe  dry 
•*«  satisfaction  on  its  concerns. 
EPA  officials  said.  "You  "'g*"  have 
Ja  consider  suing  Aerojet" 
-.  The  settlement  Includes  a  stipula- 
tion that  $«  tnililoo  be  set  aside  by 
***rajet  as  a  guarantee  of  funding  for 
Ware  wort.  When  asked  about  tbe 
Teasoo  for  thai  amount  EPA  staff 
•replied.  *We  figured  tbe  capital  costs 
>f  tbe  facilities  (to  perform  the 
"deanup).  and  operations  and  main- 
tenance costs  for  tbe  period  of  clean- 
>P  of  two  to  50  years."  Fifty  years? 
"Than  tbe  worst  case  ." 

.    Even  U  the  dtys  water  Intake  and 
^be  many  other  immediate  concerns 
•over  tbe  Aerojet  settlement  are  re- 
J*°|v«^no[w-  b  lot  more  caa  occur  In 
«7*fee  next  50  yews  that  we haven't  aV 
.JMpated.  For  tuts  reason,  there  are 
-Ja  aember  of  areas  la  this  settlement 
Jtbat  firnmeatn  n  rbw  nu  ibuuld  e 
>rniae  descry. 


ySgraemeats.  tbe  only  participants 
•  V-*eTPA.  the  -Tglaaal  Water  Quality 


procrsa  has  changed  the  course  ol 
othe-  cleanups.  So  far.  however.  H 


"foatrol  Beard,  the 


The  dty  wants  these  same  protec- 
tions for  Its  drinking  water  supplies 
that  ether  water  suppliers  are  al- 
lowed la  the  agreement   Why  isn't 


•  ^  "ad  *■*  defendant  Aerojet  — 
«ot  the  dty  or  the  public  Would  Aer 
•>»et  be  wtiuag  to  anew  other  parties 
jofctn  the  agreetneat?  Says  apoke> 
weraon  Oaa  Brown,  -i  don't  believe 
:jwe  wou  id." 

>    When  any  of  the  state  and  federal 

la 


cleaaap  lasue.  and  cannot  reach 

Mreemeot  through  Informal  di-aa- 
**oan.  then  they  go  back  lo  court  to 
«**«*  H  out  But  what  If  you're  ant 
one  of  the  i-^ITuWcnwai  Z 
cxee?  . 

What  If  the  dry.  or  a  resident  of 

S ecramenio.  has  a  pressing  concern 
•-  bout  the  cleanup  at  any  point  la  the 
Jjture?  Well,  the  aettleWooeS 
iJent  Indudes  a  hay  provkaon  that 
EPAjUM»r»vioer-Co»^^ 
l«*ons  Program  (CRP)  * 
The  CRP  staff  are  mldfcvd  em- 

«.°.5"^  0f  t,e  ■»»*»*«  EPA  and 
«ate  Denutnkchl  of  Health  Services 
bureaucracies.  They  wui  distribute 
toformafJoo  on  limited  cleanup  ded- 
sMas  to  the  eoaununity.  and  pani 
community  comments  and  concerns 
beck  up  lo  decisionmakers.  At  other 
Superfund  sites,  these  discussioas 
have  Induded  the  choice  of  contrac- 
tors to  review  or  perform  work  for 
toe  regulatory  agendas,  and  a  re- 
view of  techniques  that  will  be  aaad 
»o  mitigate  the  contAminatioc. 

•     I 
-*•  HERE'S  ONE  unclear  area  that 
■   comes  up  again  aad  again  dur- 
-ag  these  Superfund  cleanups.  It  * 
»o»  we  answer  the  question  "how 
-leaa  ts  dean?*:  Will  some  residue 
ut  contaminauon  be  nerrnltted  lo  re- 
turn to  tbe  toll  and  groundwater? 
low  much  contamination  will  be  ai- 
jowedi lo  seep  into  the  American  Riv- 
J"?  Should  Aerofet  be  allowed  to 
■Jean  up  groundwater  by  venting  un- 
-reaied  toxics  Into  the  air?  The  de- 
^•le  rrequently  centers  not  on  which 
dennup  techniques  are  most  eftec- 
t>ve.  but  on  their  relative  caaal 

The  CRP  suff  will  informally  dis- 
cuss the  issues  with  concerned  do- 
zens lor  a  period  of  time,  and  then 
accept  formal  comments.  The  regu- 
totory  agencies  win  publlclv  respond 

Aerofd  of  their  position  on  whatever 

•,^"**4"-  •«•'  «-~l   PPAw.ffrtalrfK 

/  debate  'not  on 
which  cleanup 
t€ chniques  are 
»r:ost  effective, 
b  Jt  on  their 
relative  costs' 


Want  M  EPA  or  seme  erlldaai  deal 
agrcs  with  the  pwhttcs  auaaestlom? 
The  settlement  aginaiiul  Includu 
a  stiong  Incentive  for  the  oversight 
agerdes  lo  avoid  any  dhiagmnum 
with  Aerofet  A  dispute  Is  Ukely  to 
end  up  back  la  court  one  of  the  dim- 
cutties  that  that  settlement  was  de- 
signed lo  relieve.  So.  a  strong  con- 
cern voiced  by  the  city  or 
Sacramento  residents  that  Is  not 
Shared  by  the  regulators  probably 
will  not  receive  much  priority  la 
their  negotiations  with  Aerojet 

Nor  does  the  CRP  piaa  provide  lor 
aa  open  process.  Under  the  current 
California  systefa,  aay  concerned 
Perry  may  bring  a  water-quality  to- 
me lo  a  regional  board  for  action.  If 
toeboard.  wwdi  hi  appointed  by  the 
governor,  deddes  not  lo  ad  oa  the 
request  then  It  may  be  appealed  to 
toe  Stale  Water  Resources  Control 
Board. 

This  water  hoard  system,  written 
Into  a  California  statute  called  the 
Porter  Cologne  Water  Quality  Act  Is 
open  and  snail  naai  accountable  to 
toe  public.  The  decision  as  to  -how 
dean  tat  dean*  Is  frequently  made 
during  State  or  Regional  Water  Con- 
Irol  Board  public  hearings.  A  recent 
case  brought  by  environmental 
groups,  including  tne  Natural  Re- 
sources Defease  Council  and  the  Si- 
erra- Club,  forced  state  actions  to 

■op  seleahsm  pnUwUon  to  the  Cen- 
tral Valley  due  lo  wasteful  trrutaeoo 
water  runoff. 

The  IBM  case,  concerning  ground- 
water In  Santa  Clara  County  contam- 
inated with  TCE  aad  other  tones,  is 
currently  Bearing  the  end  Of  a 
lengthy  public  debate  that  hinges  on 
tote  Issue.  The  San  Francisco  Bay 
Regional  Board's  dedsloo  was  ap- 
pealed to  the  State  Water  Resources 
Control  Board  by  a  dttzens  group 
the  Silicon  Valley  Toxics  Coalition.' 
aod  will  be  beard  soon.  Citizens 
there  have  used  thdr  rights  to  ap- 
peal this  case,  aad  have  already 
Chtoed  some  concessions  as  a  result 
The  Aerojet  dennup.  If  this  pro- 
posed consent  decree  Is  accepted  by 
toe  courts,  will  never  receive  the 
"same  kind  of  pubbc  oversight  In- 
stead, our  public  review  and  com- 
ment will  be  undertaken  entirely 
through  the  EPA's  CRP  program. 

The  staff  Involved  In  the  CRP  pro- 
cess, however  well  intentioned.  will 
be  insulated  by.  and  primarily  ac- 
countable lo.  layer  upon  layer  of 
state  and  federal  bureaucracy.  If  we 
arenl  satisfied  with  Its  response  to 
our  concerns,  our  only  recourse  will 
be  to  sue  the  state  and  federal  gov- 
ernments. 

And  under  the  proposed  settle- 
ment the  only  Hems  open  for  discus- 
sion may  be  tbe  limited  Issues  desig- 


pines  and  the  scope  of  studies  and 

activities  wid  not  be  pan  of  the  coro- 

wnat  1/  the  budget  for  the  CRP 
staff  Is  cut?  Fifty  years  Is  a  long 
time.  We  may  simply  Sod  ourselves 
w)ihn»ft  anvnae  to  talk  to 
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ANOTHEi        EKY    Important 
area  loruit  examine  ■  lb* 

for  the  deaaon.  lb*  *•) 

lat  bow  dM  hdM  The 

not  ma.  The  ftotocatoa  of  tie 

pantos  to  aaurtog  tof 

mm  to...  to)  icMwi  ttot 

UaesOsdtoCERCLAaadth* 

•I  CmUMHct  Ptoe  <NCP>.  with 

coaslderatloa  for  ibc  factors  Mt 


CM*  Secttea  SMKO.' 

California's  health  ana  •nvtrea- 
mnui  proueoaoa  are  — to*— I 
more  Mi  mill  then  federal  tow  pro- 
vides. Under  tail  proa  ami  plan.  Cal- 
ifornia health  standards  win  oaty  ra- 
oerM  ooaaWerattaa.  Aad  aewfeerc  to 
the  proposed  settlement  U  there 

toe  CaHlerato  Waier  Cod*  ttat  Ml 
Aetata)  —mm  toe  tow  to  toe  Ora 
place.  What  dees  Ibis  omission 

California  s  key  water  protecttoa 
taw  Mace  1MT  Im  been  toe  Porter- 
Cniogat  ACL  watch  MtotoMMd  toe 
Regloeal  Water  Quality  Control 
Boards  aad  then*  bearing 
Toe  boards  list  various  asa 
recreation,  drinking  or  tadastrtal 
ceoswnpttoa  of  toe  different  waters 
of  the  state  wttata  ttat  region.  Each 
of  toose  dtftereat  uses  may  require 
water  of  different  qualify.  They  toea 
tome  waste  discharge  orders,  which 
limit  the  emission*  aa  ladlvideal 
compeay  to  pernMGed  to  discharge 
law  waters  wttboat  harming  those 
uses.  If.  as  Aerojet  has  done,  a  waste- 
dlscharger  violates  aa  order,  aad 
causes  pollution,  toe  board  caa  tone 
what  a  called  a  Oeaaap  aad  Abase- 
meat  Order. 

The  Male  heard  set  ■  policy  of 

SlBM  MPMMMMf  IB  IMS.  The  OOU- 

cy  aatos  that  the  enttaa  atoh  bm* 
ty  of  Mate  water,  exher  surface  ar 
groundwater,  mast  be  maintained, 
regardless  of  other  standards.  Tata 
means  Oat  *  poltater  can  be  re- 
quired to  deaa  sp  mmmmk 
usta;  the  Most  effective  methods 
ImmmmmJ  mmm 

The  aqalfers  eontsmiaated  by 
Aerojet  were  ooce  dean  enough  to 
be  usea  as  drinking  water  suppttea. 
Under  CaHloratol  aoa-defradadoa 
policy,  this  meant  that  Aerojet 
cleanup  eoak  coaM  he  tougher  tbaa 
federal  tow  currently  requires. 

Nmmmmmmmm  is  the  cuts  of  oer 
state  water  quality  tows.  It  is  pubbe- 
ly  Interpreted  aad  debated  to  impor- 
tant toxic  pottauoo  cases  such  as 

IBM  to  Santa  dan  Couaty.  la  aa 
April  3  letter  to  ft  mi  mliljimaii  Con- 
oeily.  EPA  off loals  said  the  decree 
requires  CMMmmmmI  of  California 
standards,  reqmrenseacs,  edvtoartes 
aad  guidances.-  Bat,  without,  the  '■ 
same  public  tearing  peooesa  tha' 
was  available  to  ettteaXto  Sana' 
Clara  County,  tat jpator Mate  policy* 
will  probably  apTee  emphasized  to 
oneofthelaraBMi 
intbesute    %Fh1 


I  Order  7B.202.  referring  Aer-  ,   J1^  ' 

^iwtHw^neypnwniNr^iii-  deM^wh^rsrm*as«slr»»  »ait^_ 

fal   or   negligent   discharges   In  ZL^^-YW 'T?  ?  — ' ** Mtha 

i  of  Section  IA»e  (of  thews-  Zma-iZ7pmm*mmi toto*-* 

in  recUess  duregard  of  public  :  Z _^!!^*  ^J^™*11" 

h*?i^M*^y,?JIg?Mr?»-*  cleaaup  charges  have  yet  been 

a aeaasMwer  imj Aerojet htoi i Ml  — f  I —  nthn  toiiiji  ..  u__ 

report.  Made  available  three**  a  Air  Farce,  mm.  he  sm  Ttetaintnj 

private  towsuM  agaiost  the  company,  the  right  to  recover  eeato  to  a  era- 


of 
tance  to  Pleat! 
for  tnco  (ICE)  lost  by  s 
the  groaad.  CoaservaUee.  when 

1 T"cTt  Hi riaitt MBit  s 

of  public  hearth  aad  asfety. 


WhileMi 

toward  a  aatuttoa  of  the  potiuooo 
problems,  the  out-of-court  agree- 
ment to  settle  the  Aerefet  lawsuit 
leaves  other  tones  unresolved.  U  the 
proposed  consent  decree  is  ap- 


The  report  goes  oa  to  say.  The 
i  of  trice,  whether  throat*  exces- 


aad  the  | 

California  tows  win  be  tost  to  the 
cleanup  process.  The  public  May  be 
left  frustrated  aad  disenchanted. 
!  except  a  few  over- 


Aad  the 


of  trice  ferantag  Mtoer  AGC  property 
and  only  hopes  that  the  exmtag  sub- 
— rain  Ttilt  Man  Hal  fa 


.    AC- 

cardiag  to  Ted  Smith  of  the  SIHcoa 
Valley  Toxia  Coalition,  "one  of  the 

they  re  Mtoftbsg  about  movtag  to  Sili- 
con Valley  fee  -Will  my  new  facility 


counters  with  underground  trice  be  affected  by  this  groundwater  coo- 

buve  already  occurred  on  nro  occa-  tamtaatioa?"  la  ether  regions 

stos.  piararil  by  cootlauiag  toxic  perils. 

Ifet  despite  Aeroters  clear  knowt-  firms  have  suffered,  tan. 

doe  problem  exiMed.  tt  tooc  aeother  i .       _ 

I»  years  before  aa  mmmmmbu  op  Pefe.,relpBf  t*LM""  *!"?*. 
brouxbt  Auidtrs  mmmm  to  the  at-  ■*•■•*  Sacraaseasaaa  xae  idea  tna. 
leatlea  of  water  MMm  MM  am  ai  li  i  ™**  *  •  •00d  h60***0**.  EPA  has  re- 
Could  this  occurence  be'coosM-  cel1,e,1  ■8rSB  crt.tjcto°  ,roln  9°°- 
ered  a  cnnusal  act?  The  proposed  tress  aad  other  ernes  fee  a  weak  re- 
tetoemeat  protects  Aeratet  —  card  l 
era  and 

be  liable  for  their  | 
federal  aad  sate 
port  the  MfJhMMMl  Km 
that  well  never  kaow.  b 


still  to  a  pestboe  of  autbortty  at  Aer- 
ojet?  According  to  aa  Aerojet 


Many  public  officials  mean  Ms 
with  the  case  privately  rimmrat 
that  Aerojets  attitude  toward  the 


aad  that  aewaaffi 

quaety: -aoMleflletoSi 
tube  willing  to  1 
there. 

Other  critics  of  the  | 
sent  decree  suggest  that,  ha  viag  set- 
tled with  u>e  EPA  aad  state  I 
ry  agraf  MS  without 
guilt  or  oegtiget 
pty  bill  the  Deparrsecat  of 
of  toe  i 
that  rt  wm  stmpry  a  part  of  l 
performing  work  oa  various  Air 
Force  coatracts. 


'at  Ar-;> 
will  remove  a  coatroversla 
from  the  Suneifuad  Itobv 

From  Aerafet*s  aad  Ms  pare  r 
porsuoa  %  pout  of  view.  It  t 
them  to  begin  btKtee*iah  lee  tatn 
clraanp  Into  l^eir  cost  of  de4n; 
aess.  It  eaobtaa  them  to  mov. 
without  the  Ungertng  threat  o  ti. 


sues  outlined  abo-s  cannot  be  dealt 
with  bow.  suet  concerns  deal  seem 
Hkety  to  prevail  la  the  future. 
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ilo0  Angeles  Gftmes 


McOeaaesi  Paegtss1  Corf-  ssM  Awapi  Gen 


Defense  Firms  Bill  U.S.  for  Toxic  Cleanup 

•  Supcrftmtf:  Federal  policy 
has  cost  taxpayers  millions. 
I  ockhecd,  Northrop.  Boeing  and 
McDonnell  Douglas  are  among 
the  beneficiaries. 


with  i.ttle  9 

i  renew,  the  BtpSWS—  of  Defense  <■ 

"inwrunfl    &•*    contractors    Bullion*   at 

■n in    or   m—  da— f  ca**. 

1  he  Tuna*  SSi  l—a 

In  rrcrm  rttn.  UM  Defense  DtpmiMm 

-u  mm  or  agreed  to  nay  cleanup  coau  that 

i ha   finitf  i*ousd  no<    Igaeawa.    from   thatr 

mmriKf  tamtn,    il— amiallj   reducing 

he    contractors    awn   out-of-pocket    a* 

vnaes.  Among  in*  luppliin  who  benefU 

■re  l^eeheed  Corp.   Ocean*  Co..  Nonhrop 

rvp..  Raytheon  Co.  General  Etccinc  Co.. 


order*  useae  resaareaseo  to  ciaaa  awn. 
Th*  on*nsstass1  law  requaret  thai  private 

renal   ba    J*ed    whenever    on— raa     Tha 
Superfund— a  peel  of  federal  iwaaty-  a  is 


■he  sad*  of  the  taxpayers  or  ara  they  «» 
juart  io  attar*  ttabuHy  (<r  tha  po*K*uon  r 

rttw*  —  TOXICS.  AH 


A  14  vUMDAY    MOVCUK1   10.   1991 


TOXICS:  Defense  Firms  Bill  U.S.  for  Cleanui 


CwMrawtWflwseAl 

The  baaa  tar  issajSfg  cleanup 

eoau  «  Uia   Federal   Acouanuon 
i  etulauon.  a  OBSSwXwXwl  Of  rule* 
rorerwtg  go  1 1  rrmm  nt  contract*. 
According  to  th*  regulation,  tha 

HttwfMMal  a  to  rewaaisrae  t 


edged  that  the  fi 

hug* 

are  facing  uaax  nssssUsSsl 


i    bam_ 

cnnnyimtDUl  daaAuaa.  whxfl  ar* 


Dcparunem  of  Defense."  saad  Bar- 
bara Andaman  of  McDonnell 
It'a   a    latriy    eommno 

nroughout  th*  industry.  ' 

Critics,  bewares,  say  the  pot«c  y 

unounu  to  a  bailout  of  wealthy 

corporauora  that  should  elaan  up 

anerN 

Ttm. 

hi  wrong  tar  tha  taxpayer  to  pack 
jp  lha  tall  for  military  contrac- 
10*9."  sud  Lenwy  Stage!  of  the 
National  To! 

"But.  mora  important,  if  Big 
UaOdy  .  .  .  say*.  'Don't  worry 
about  tout  inrsronaaamal  practic- 
al wall  ball  yea  out  any  time 
you  r*  caught '  than  thai  ■  net  vary 
much  uwxntre*  far  than  to  elaan 


roang  on."  said  Krnn  Pag*  of  the 
Protect  on  Goeerrmsnt  Procure* 
mcni,  a  private  group  that  moni- 
tor* VS.  rmaltary  ana  eovweeaaen- 


1n 


Lha  | 


scntauvaa  of  dafe 
the  Pentagon  notad  that  non-da* 
f  enae  corpnreuen*  wtakiitg  (or  pn  - 
vate  aaajaajgg  aiao  paas  along 
iiiwiaal  butanes*  costs,  including 
environmental  expenses.  Thay  say 
the  contractor!— wheat  customer 
is  tha  gu-uruaom  ara  raarcly 
■>oing  lha  same. 

The  ben  approach  ~\i  going  iom 
on*  that  geu  (he  country  cicaocd 
up. "  saad  a  Perttaaon  etAcau  who 


for  part  Of  lha  ground  WW  ctaaa- 
up  at  a  eoaaaany  ptant  ii.  Vtchtte. 
Kan. 

a  auuaaiaoaiaw   for    >onhrap 
saad  that  linn  -j  charge  i  ta  ae- 


'First  it's  unfair,  it's  1  raw  oral.  It' s  wrong  for  tha 

tajtpayaf  to  pick  up  tha  DIM  for  military  contractors. 

But  mora  important,  if  Big  Daddy  .   .   .  say t,  "Don  t 

worry  about  yoor  anyironmantaf  pracocaa;  we'll  baM 

you  out  aery  ttma  yours  caught,"  than  that's  not  vary 

much  Incantlva  for  tharn  to  ctaan  up  than*  act' 


pta.  th*  Arary  lam  May 

allow  PMC  Corp.  ta  uw^  ctean- 

a>  haodi  H  a  ILl  baloan  aaaaV  tar 


Act  saad  thay  za  not  know  now  -Jtcat  r 

much   thay  tra  paying   in  nam-  3la  coau  of  contract  p 

Mid  company    ipoaiaaajall  S 

"No  mi  ma  in  of  Uit  gaMBawaSl  1 1  a'laiin 

of  current  or  fuum  cleanup  coau  Many    other    contractor! 

lo  at  Coma  ey  .,Defens*|  ar*  trail-  havebtUade 

tola."  the  daparuaant  said  in  a  Drtaaaa  Depawaaant.  Par  u 
Iruer  to  TtM  Ttraea. 

In  one   recant  cam    EPA    and 

Juatlce     DaaanaMOl.   offleiaJa  FaUatoa  tar  tha  c 


And  the  Aar  Pore*. 

worth  of  Aareaat  Cener--.  i  coau. 
haa  refaaad  u>  pay  ciiunam 
eleaaup  rjojtnaei  at  ih<-  Ranche 
Cordowa  atta.  Th*  dHpvi*  *  oefore 
tha  Armed  Serneea  Bovd  of  Con  - 
--act  Appeals  at  the  Prntaaoa. 

The  Pederal  Acauaatana  Hafula- 
■  i  on  ibn  Bpeaia*  to  other  rederal 
agenoee  that  may  b*  reimotaran* 
contractor!  cleanup  coats  aeeard- 
mg  to  a  prorAaenant  offmal  with 
the  Genera)  Services  Aunimevi- 
uod.  who  naverUrtaai  -."-  he  waa 
not  aware  of  such  caaea. 

Since  Um  ISTQa.  lha  U  ^  Depart- 
ment of  Energy  naa  i*.dcd  two 
clean  up  r.  laaarUve 
pfflltfW  left  from  ept-tract  warh 
done  for  UM  old  AJoabc  Erwrgjr 


BofLaca> 
.1  eed's   COSUt 

been  snot  down  by  enUuuen  parUy 


under     insurance     pellet** 

through  c 

peetcd  polluter*.  The 


coeopany  aiso  a  balling  the 


"We.    aa    purchasers    of    goods. 
shousdnl  be  tsaectad  not  le  pay 


Others 


the  law  when,  thay  aaataad.  and  so 
ihoutd  not  be  left  hokhng  tha  bag. 

Th*  east  u>  use  federal  govern- 
ment will  depend,  la  pan.  on  hew 


-or*  obtain   from    their    insurance 


EBTtrenaiaaul  officials  Hid 
thar  were  stsrprasg  to  lee/a  of  the 
LocfcJieed-Dejaaae  aawaaaaajeej. 
-'It'i  UM  Drat  UBM  [>*  heard  of  IL" 
saad   Bruce   Oseaono.   dsrector  of 
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Insurers  win 
court  battle 
with  Aerojet    1 

Jury  acts  quickly  to  deny 
coverage  for  toxic  spills 


Aerojet:  Cleanup  costly 


:>fcnM  contractor  Aerojet  is  not 
.muled  w  insurance  cover-***  (nr  ih* 

>m  -i  cteanuta:  up  rtvenucaU  **lleo 
naf  more  than  30  jttn  at  the  coov 
wn«  i  Raocho  lurdova  we.  a  Nurth- 

-n  i    iirfiimu  forv  ru*rd  M..nd*y 

>e  jury  rrturncd  with  its  uuni- 
-rout  wJki    afltr  0*1 'be  mine;   (or 

.,»!  vi  hours,  much  lev*  rnw  than 

r:\uncexpcilcd  jpvenihe  cumnteai- 

•I  the  CJX-    in  »Iik  h   Acftijcf   *ui-U 


iy  Superior  Court  far  mmuj  yean.  A 
irul  on  the  porucm  eoocrmne.  f** 

iponwbuav  (or  the  clra— »  started  at 


•■vt  than  *» 


M»7"l 


-  Vfc  didn't  capec*  there  would  be  ■ 

— Mt  *n  wwi.*  said  Richard  Sea- 
i  krad  attorney  It*  ihc  insurers  *1 
•i«  there '^  a  mrtvjic  m  'hat  I 
•a  ; \  ubvkMn  the  jury  (wind  Acr- 
■    uvi.itr  ■otdriMc" 

-TtiMI    »-"0   0   pl.mnetl   to   JWr"' 
.rw<    -UH-nv-m      ilir    imti|Uin 


M'wvlav  i  t-erdtci  has  i 
implications  lor  other  companies 
around  the  country  t*at  arc  irymf  m 
recover 
dcedd 

The*  e 
vcrdKt  to  the  Mat 
tana  aaujK."  SeabaM  sa*d  The  fir*t 
camera  Decs—be  r  1W.  wnm  ■  »*/> 
ruled  thai  Shell  Oil  Co  sraaai  eta> 
■Led  to  damaew  from  ct  assurers  (or 
-•ttlutmn  k  caused  m  CoanraOa-  rhat 
■rntHi  tbo  is  bean**  appesaeu 

•  icimfflio   environmental 
^-•■up  Munday  praised  the  jury  *  ih- 

■•ceArJHIJKr.  iucft,o*KC.All 


principle  that  the 
polluter  should  pay 
for  the  cleanup.1 


cum*.  *wVn»  vary  tacned  heeauae 

thai  laraag  upholds  the  sasaassda.  that  4*pi_ •                 ■■ 

ilwaollussrshmdd  nay  lor  the  clean-  1   IllS   VLTUlCt 

usx*  Hal  Chris  Moris*,  chairman  ut  ,        .    .         . 

the  «jtrMiiniu  v.iicy  raaan  Cam-  UpHOlGS  tttC 

r*spi. 

Aaraaet  had  argued  a  u-at  totaled 
insurance  coverage  "mjuk  ■■ 
hadsit  meant  hi  pollute  the  rttwon- 
The  imurerv  saaaaaujaaaa]  the 
coaasaany  knew  what  a  wttawif 
Classified  at  one  of  the  nates 
aaaaaaw  ha*ardnu«  wave  sttev 
he  Aerojet  pruprrty  hat  hern  on  the 
U  S  EmnMNMM  f-rutertjon  Men 
cy'a  am  of  prioruuri  under  the  Super - 
(uad  Cleanup  prof  ram  HOC*    19*7 
The  company  has  discovered  sis 
plumea   o(   contamination   in   the 
groundwater  under  its  plant,  the 
targrai  irtree  mtlea  lorsg 

More  ihan  40  ytan  of  building  and 
lestMkg  rocket  enajnaa  have  Wi  v* 
wet*  sobjc  Doftuiam  on  tl.OOD  acres 
ai  aad  near  the  Me  IS  miles  east  of 
Sacramento.  Aerojet  was  ward  by  the 
sum  m  l  »**>.  and  in  i  'J»  a  us;ncd  a 
conaem  decre*  ■pdfaas'  tn  invc-sii- 
KJU  the  extern  at  the  imuutMin.  The 
enrnaany  aho  has  an  ev,ten»v*<  ef(un 
under  «r*y  to  cteama?  the  gruundwa- 
t  er  ol  ina*c  chenucals- 

Th*  final  coat  of  the  cleanup  is  not 
yet  hnrnm  Aerojet  in  far  hat  \prnt 
abous  l>7r>a  miluon  :■->  test  ihe  »ne 
and  ire  at  oiraaminaied  cmundwater 
*nd  a  espcos  to  soenu  another  ST: 
motion  by  2000 

THe  company  hasn  t  oatd  (or  the 
dejamfsi  entirety  out  m  n  own  pnea- 
n  however  The  U  N  Aif  Kurre.  Aer- 
"jet  »  prunary  customer    'cmhum-j 


the  company  (or  * '»  a  atilhun  in 
March  I'rVi.  in  cnndawM  that  Kn» 
in  wt.uk)  irv  n  get  the  mnwy  h»«  h 
(rimt  in  insurance  rnmnantw.  tanl 
ipttketwiMnan  FJIaine  Jtfmr  Ihr 
wrdN,i  htmii  naassosj  a  in  rrturn  ihr 
naymem. 

She  said  AerofM  has  athed  the  Air 
Fiircr  iu  allow  the  re*t  ol  a*  cn«i*  at 
be  added  mo  the  prtc*  ul  as  p* 
i  nets  (or  lasssjsaaaMI  wurh.  --"*r 
(hin«  Mt«(a«  ual  hn>  crtajp  iramd« 
in  (writ 

*thir  nrxt  hatik  r«  to  (arM  (••*  Hu- 
laapayert  because  Aefaart  »  «-ic  "< 
try  and  |«  the  s^errtment  tn  nav  •"* 
ihu  cleanup.*  he  uat. 

Mimday't  \-enbct  daj  M  rra-rrh 
i.  include  Aerojet  »  casern  San  Halru 
Cnuntv  Superior  Court  lhf>  r.^ofwt 
ny  now  will  eo  hefore  a  njdtfc  and  ar- 
gut  that  three  of  as  pnnvtr.  inaurrr« 
ti>ll  should  pay  about  S33  mdhon  ttw 
.-. -mron*  «\-s  was  u*cd  »••  defend  a 
veil  Irum  k-jtaJ  *ua»  and  orrl orm  c 
prnmrnt  -iirderrd  tetis 
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Aerojet  Loses  Suit  Over  Cleanup  Costs 


By  MICHAEL  PARRISH 

TIMES  STAFF  WRITER 

In  a  development  of  serious  con- 
cern lo  some  of  the  nation's  largest 
companies,  Aerojet-General  Corp. 
has  lost  a  sprawling  lawsuit  in 
which  it  sought  lo  force  its  insur- 
ance earners  to  pay  environmental 
cleanup  costs  estimated  at  more 
than  $150  million. 

Aerojet  does  not  contest  that 
wastes  from  its  rocket-engine 
manufacturing  and  testing  oper- 
ations contaminated  ground  water 
at  a  site  near  its  Sacramento  head- 
quarters during  the  1950s.  '60s  and 
70s.  The  site  was  one  of  thp  first 
federal  "Superfund"  cleanup  proj- 
ects. 

The  lawsuit  was  the  culmination 
of  a  lengthy  effort  to  seek  restitu- 
tion for  the  cleanup  costs  from  the 
43  insurers  that  had  sold  the  com- 
pany liability  coverage. 

Jurors— who  heard  the  case  in  a 
former  high  school  whose  rooms 
were  converted  to  accommodate  30 
to  40  lawyers  at  a  lime— delivered 
its  verdict  lo  San  Mateo  Superior 
Court  Judge  John  J.  Bible  on 
Monday. 

Aerojet,  a  subsidiary  of  Ohio- 
based    GenCorp    Inc..    called    the 


verdict  "unfortunate"  and  an- 
nounced Tuesday  that  it  would 
quickly  appeal  the  decision.  Il  also 
said  il  has  already  been  reimbursed 
$43  million,  in  pari,  from  an  insurer 
and.  in  pari,  through  provisions  of 
lis  federal  government  contracts. 

Defense  attorneys  were  sur- 
prised at  the  speed  of  the  verdict, 
arrived  at  in  less  than  four  hours 
after  an  eight-month  trial. 

"Il  will  be  a  rare  corporation  thai 
will  be  able  to  come  into  court  and 
successfully  contend  lhal  ihey 
didn't  know  what  they  were  do- 
ing." predicted  one  of  ihe  lead 
defense  attorneys.  Richard  L.  Sea- 
bolt.  a  partner  at  Hancock.  Rothert 
&  Bunshoft  in  San  Francisco.  Sca- 
bolt  represents  a  group  of  under- 
writers from  Lloyd's  of  London. 

The  case  pivoted  on  whether 
Aerojet  intended  or  should  have 
expected  as  a  part  of  its  routine 
business  operations  lo  pollute  the 
site's  ground  water— or  whether 
the  pollution  was  accidental. 

Such  questions  have  been  the 
focus  of  much  argument  in  recent 
years  between  insurers  and  their 
corporate  clients  in  the  assignment 
of  liability  for  extremely  expensive 
cleanup  projects. 

In  an  earlier  setback  to  insurers, 
the  California  Supreme  Court  ruled 


in  1990  lhal  under  many  business 
liability  policies,  businesses  could 
recover  cleanup  costs. 

nut  the  Aerojet  case  is  ihc  sec- 
ond big  suit  in  California  recently 
won  by  the  insurers.  A  similar 
case,  in  which  Shell  Oil  Co.  lost  to 
its  insurers,  is  under  review  by  a 
state  appellate  court  in  San  Fran- 
cisco. 

The  insurers  presented  testimo- 
ny from  former  Aerojet  workers  to 
portray  pollution  — much  of  it  from 
the  solvent  trichloroeihylene.  or 
TCE— as  standard  policy.  One  wit- 
ness. Roger  Wayne  Simmons,  tes- 
tified: "There  was  never  an  al- 
icmpt  lo  keep  TCE  from  getting 
into  the  drain;  it's  my  understand- 
ing that's  what  the  drain  was  for." 

Acrojcl  lawyers  sought  unsuc- 
cessfully lo  counter  such  asser- 
tions. 

"The  evidence  was  clear  that 
procedures  existed,  that  chemical 
waste  was  to  be  collected  and 
should  not  be  put  on  the  ground." 
said  Scott  DcVnes.  a  partner  of 
Lasky.  Haas.  Cohlcr  &  Muntcr,  the 
San  Francisco  law  firm  that  de- 
fended Aerojet.  The  conduct  of  a 
few  workers  on  a  graveyard  shift 
do  not  constitute  corporate  proce- 
dure or  practice.'' 
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The  knowing  polluter 


Aerojet  has  lost  the  first  round  of  the  le- 
gal battle  with  its  insurers  over  who 
has  to  pay  for  cleaning  up  the  toxic  pollution 
that  23  years  of  rocket  development  in  Sac- 
ramento left  behind.  But  though  the  ruling 
was  a  big  setback  for  Aerojet,  it  also  sends  a 
reasonable  warning  that  the  insurance  in- 
dustry can't  always  count  on  getting  off  the 
hook  for  this  kind  of  damage. 

When  the  costs  of  cleaning  up  toxic  pollu- 
tion run  into  hundreds  of  millions  of  dollars 
■■-  as  they  will  at  Aerojet's  Rancho  Cordova 
^facility  and  scores  of  other  toxic  sites  around 
the  country  -  there's  a  nsk  that  the  taxpay- 
ers will  wind  up  stuck  with  the  bill.  Some 
companies  lacking  Aerojet's  financial  re- 
sources can't  afford  these  cleanups;  that's 
why  they  bought  liability  insurance.  But  in- 
surance companies  generally  have  argued 
that  they  shouldn't  have  to  pay  anything  for 
the  toxic  damage  that  their  clients  cause. 

Some  of  the  early  rulings  by  the  judge  in 
the  Aerojet  case  would  have  let  insurers 
avoid  paying  for  all  but  the  most  egregious 
environmental  abuses.  But  if  the  public  gains 
nothing  from  a  legal  doctrine  that  drives 
companies  out  of  business,  neither  would  it 
gain  from  one  that  gives  polluters  little  finan- 
cial incentive  to  correct  problems  as  they  dis- 
cover them. 

Fortunately  that  kind  of  blanket  protection 
for  insurers  has  been  tossed  out  by  the  state 
Supreme  Court  in  a  related  case.  Courts  are 


consequently  being  asked  to  determine  in 
each  case  how  much  the  insurer  promised  to 
cover  and  how  much  is  the  polluter's  respon- 
sibility. The  larger  significance  of  the  Aerojet 
case  is  that  it  helps  to  define  how  those  dis- 
tinctions can  be  drawn. 

Accidental  spills,  for  example,  would  be 
covered:  willful  and  intentional  pollu- 
tion would  not.  The  test  applied  here  was 
whether  Aerojet  knew  or  should  have  known 
"with  a  high  degree  of  certainty"  that  injury 
or  damage  would  result  from  what  it  was  do- 
ing. Aerojet  failed  that  test  because  the  jury 
was  persuaded  the  company  knew  that  the 
substances  it  was  dumping  were  toxic,  and 
knew  that  the  ground  was  permeable  where 
they  were  being  dumped.  It  didn't  matter 
that  Aerojet  didn't  specifically  intend  to  poi- 
son the  area's  groundwater;  the  company 
was  still  to  blame  for  the  damage. 

Aerojet  on  appeal  will  dispute  who  knew 
what  when  about  toxicity.  But  what  may 
matter  more  for  all  the  similar  lawsuits  pend- 
ing around  the  country  is  that  the  Aerojet 
case  acknowledges  that  while  ignorance  as 
well  as  accident  can  be  offered  as  a  defense, 
such  a  defense  is  not  unlimited.  It's  appropri- 
ate that  an  insurer  should  pay  for  damages 
that  its  client  never  knew  it  was  causing.  But 
there  comes  a  point  at  which  every  company 
has  to  take  responsibility  for  its  own  waste 
disposal;  and  for  Aerojet,  in  the  jury's  view, 
that  point  came  very  early. 
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U»  AMGCLB  TIMES 


U.S.  Said  to  Aid  Firms  in  Toxic  Cleanups 


■  Defense:  Pentagon 
paid  SS9  million  to  help 
contractors  remove 

pollution,  report  shows, 
loophole  Is  seen  allowing 
sweetheart  deal/ 

By  RUDY  aSSoON 
fi*m  tr**r  wtirrt 

WASItmOTON-Tlit  Defense 
Ocpwtmcm  Km  nkj  defense 
tormw.iwi  at  least  IS*  mtlhen 
■mce  199*  to  clean  up  pollution 
from  thetr  own  operauont.  and  the 
total  Havre  may  Ktually  eicced  tl 
btlHon.  accorttng  to  a  preliminary 
report  by  the  General  Arrountrne 

onw. 

Result*  of  Iht  study-  sparked  bv 

■  report  m  The  Times  last  Novem- 
ber, were  ^setoscd  bv  Rep  Jnhn 
Convert  Jr.  iD-Mkh.)  and  Rep. 
Barbara  Boier  ID-Greenbrae,. 
who  requested  the  mwestltaUon  on 
behalf  of  lh«  House  Government 
Opwiuont  and  Armed  Services 
Committees. 

THe  cooctuatorta,  based  on  re- 
cords Iron*  lour  of  the  country  *  IS 
lareeat  <1efenae  contractors.  bear 
out  a  Times  report  that  ihe  federal 
government  wr%  be  comma;  a  key 
underwriter  of  federal  Superfund 
tmac  waste  cleanups  without  pub- 
lic debate  or  cone.  ■  aajaajaj  scruti- 
ny. 

Under  the  Superfund  raw.  rom. 
ptmes  uauunaabaa  far  tone  wattes 
■ra  expected  to  pay  for  the  cleanup, 
but  Boaer  satd  Trnaraday  a  toophole  I 
It  permittinf  defense  contractors  I 
lo  BM  t   sweetheart  deaL~  * 

"Twai  report  thowa  that  He  open 
waaon  for  miliary  eontractort  to 
fet  the  taxpayers  to  foot  the  wtl  for 
contractors  damaees  lo  the  envt- 
ronentfK.       'shaaaal 

In  the  preltmlnaa  y  report  to  Con- 
yen  and  Beotar.  the  GAO  said 
'w  of  IS  contractors  surveyed 
reported  reeetvrnf  cleanup  pay- 
menta  ramrmt  from  tSOO.Ono  t0 
Ml  .8  mUHon  and  that  "future  pay- 
menu  in  contractor  a  may  ■""».«»  , 
til**    "■  -     —  -Mfi'inrt   b»ein    fwtre  | 

"■ 

-  —  IM  I 


pwdor  ofT**"!  »wn  km)  mm 
luiiiaanlaa  for  ctoomaB  cotu  Ihor 


Loekhood  Cory..  Booing  Co.. 
Nortkro*  Cor»..  Rartkmn  Co.. 
Conor*!  Boone  Co..  MtOomMI 
Oouotoo  Corn,  ind  Arrow  Cnml 
Cor». 

Aflor  rr^rtrtn,  im  report  orlier 
ihti  »e«k.  Conrrrt  and  Roier 
•  role  Defente  Secretary  Dick 
Chene.  aakMa)  hno  la  ukt  immo- 
olau  action  lactate  Uio  loop  hoi  i. 

Tne  Detente  Drponmem.  Ihey 
•eld.  shook)  "Imntcdutel.  bejin  la 
InaUtMe  pfd—  toe  rollectlnf 
icrunir  dad  on  lutilitawt-  peat 
and  protected  environmental 
drama)  caeu  and  t  he  potential  ton 


to  the  jovernment 

"The  reawiU  of  this  irwual  GAO 
rwvtev/._jnev  satsL  cow  met  ut 
tliat  OOO  haa  no  repufatlona  or 
procedurea  m  piact  for  the  capture 
of  data  on  environmental  cleanun 
coeia  The  only  data  that  (a  eollert  - 
mi  la  apparently  matntamed  at 
rtundredt  of  InoHrtdual  aovernment 
plant  representative  offtcea.  In 
other  worda.  there  la  no  centralHted 
repository  for  such  data. 

Boxer  and  Conyera  aaad  the  GAO 
tnvwfupTatlon  will  eontfnue.  focus- 
tnf  on  three  caw  nudtes  for  a 
closer  eirammaOon  of  the  etttnt  lo 
whath  rurrent  practices  may  be 
ctuatne,  uxpayert  to  unfairly  ptttr 
up  the  Ml  for  contractors  cleanup 


ha 

not  row  ..,..«    ,.        lfl  thf? 

future. 

The  two  House  commttleet  re- 
fuaad  to  identify  the  lour  cornpa- 
nJca  whtch  have  made  claims,  but 
The  Timet  reported  last  November 
that  the  Defense  Department  had 
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Special  Invoice:  How  Defense  Contractors  Manage 
To  Pass  Pollution  Cleanup  Costs  On  to  Taxpayers 


Special  Invoice 
Why  Pollution  Costs 
Of  Defense  Contractors 
Get  Paid  by  Taxpayers 

Fuzzy  Rules  and  Ironic  Effect 
Of  EPA  Policy  Let  Firms 
Bill  Cleanups  to  Pentagon 


,    ,  in  court.  Aerojet's  attorneys  argued 

Aerojet  s  cleanup  claim,  and  a  growing;  .-,.  [tlt  company  had  followed  established 
pile  of  similar  bills  from  other  defense:  ™ie-dlsposal  procedures  at  Uie  time  and 
scontractors  with  toxic  pollution  problems. ,  ,^,  ^jZZ^t  the  pollution  prooten-  la 
■  have  become  a  mounting  concern  among'  ™  MAeroJet's  files  show  It  was  spedfr 
,  federal  lawmakers,  ever since  the  practice'  ^f-'^rned  by  the  California  Regional 
1  first  came  to  light  nearly  two  yean  ago.  i  ° 
1  Defense  nmtractors  are  among  the  nr- 
.'  lion  s  biggest  polluters.  For  example.  th\ 
'  EPA  has  cited  the  10  largest  defense, 
'  contractors  more  than  200  times  for  poliut- 
(  ing  Superfnnd  dump  sites. 


Water  Pollution  Control  Board  not  tod 
toxic  chemicals  into  the  ground  when  it 
set  up  the  plant  In  1962. 
Sp reading  Flume 

According  to  Aerojet's  documents,  the 


A  General  Accounting  Office  survey!  chemicals  penetrated  the  site  so  thor- 
last  month  indicates  the  bills  could  be ;  oughly  that  (umes  coming  from  the  toll 
enormous.  The  surrey,  requested  by  Reps.  S  mvjd  a  plumber  working  In  a  trench  near  - 
Barbara  Boxer  and  John  Conyers.  said  the  \  use    settUng    ponds    ">    US7-    A**"*^1  •»£•"•£•.•'• 
military  could  owe  more  than  U  buuon  In  J  pound-water  testa  Indicated  the  ||  J«jt1i;  fcSrV'- 
cleanup  reimbursements  to  just  10  large  f.  was  spreading.  but  the  company-  eaaWOjfc^  ■ 
defense  contractors.  Privately,  senior  de-  V  report  the  findings  to  the  water  board  tor)  SffiiSMf 

S  years.  A  1360  memo  by  a  plant  vteepraaV  • ..-. 

■         .  >    !>.->  -  -at  —  —   nrw^*r\m*nrWin 


fense  officials  say  the  cleanup  Hi  for  the 
,  —    ,  .  10  could  run   five   times   the  estimate  i    dent  warned  that  spreading  underground 

Urdinary   business   Expense  J  by  the  GAO,  which  Is  an  Investigative  arm 


By  Bill  Richards 
And  Arorr  Pasztoi 

Slajf  Reporters  •/  To  Wall  Stvxvt  Jovmjlu. 

RANCHO  CORDOVA.  Calif.  -  When  a 
California  jury  ruled  In  January  that  Aero- 
Jet  General  Corp.  had  knowingly  polluted 
its  rocket-engine  plant  here  for  23  years, 
the  company  looked  like  a  big  loser . 

Given  the  sprawling  dimensions  of 
Rancho  Cordova's  pollution  problem  - 
some  eight  trillion  gallons  of  ground  water 
contaminated  with  at  least  161  chemicals 
in  an  underground  plume  stretching  three 
miles  -  and  evidence  that  the  company 
fouled  the  site  In  direct  violation  of  an 
order  by  the  local  water  board.  Aerojet's 
reaction  to  the  verdict  seemed  a  bit  mild. 
The  company  Issued  a  press  release  de- 
claring the  decision  "unfortunate." 

But  when  Aerojet  mentioned  that  It  bad 
already  received  more  than  $36  million  In 
Defense  Department  funds  to  cover  Initial 
cleanup  costs  at  the  8,400-acre  site,  and 
was  pressing  the  Pentagon  for  millions 
more,  the  real  loser  at  Rancho  Cordova 
became  dear. 

Passing  On  Costs 

Aerojet  a  unit  of  GenCorp,  claims  the 

cleanup  of  Rancho  Cordova  Is  an  "ordl- 
»nary  and  necessary"  business  expense. 
"  and  the  Pentagon  ought  to  pick  up  the  tab. 
\  Moreover,  the  company  says  that  even  If  It 

did  willfully  pollute  the  site,  federal  corT- 
wtracung  rules  don't  prevent  it  from  billing 

the  Defense  Department  for  the  cleanup. 
,     "We're  like  any  other  business,"  says 
f  William  L  Berry.  Aerojet's  senior  counsel. 
,  "We  have  to  pass  our  costs  on  to  the 

customer.  And  In  this  case  the  customer  Is 

the  government." 


of  Congress. 

How  did  the  Defense  Department  get  \ 

Ilnto  this  fix?  Mainly  for  two  reasons.  One  f 
is  the  fuzzy  language  of  federal  regula-  ' 
tkms.  The  other  Is  a  curious  conflict  be-  \ 
uouTouujtai  polluters.  Tor  exkuipleT  IB*-'  I 
BPA  has  cited  the  10  largest  defense  , 
contractors  more  than  200  tiroes  for  poliut-  v 
ing  Superfund  dump  sites. 

A  General  Accounting  Office  survey 
|  last  month  Indicates  the  bills  could  be 
enormous.  The  survey .  requested  by  Reps. 
1  Barbara  Boxer  and  John  Conyers,  said  the 
r.  military  could  owe  more  than  SI  billion  In 
| '  cleanup  reimbursements  to  Just  10  large 
t  defense  contractors.  Privately,  senior  de- 
f  fense  officials  say  the  cleanup  bill  for  the 
f  10  could  run  five  times  the  estimate 
f  by  the  GAO,  which  is  an  Investigative  arm 
\  of  Congress. 

How  did  the  Defense  Department  get 
Into  this  fix?  Mainly  for  two  reasons.  One 
Is  the  fuzzy  language  of  federal  regula- 
1  ttons.  The  other  Is  a  curious  conflict  be- 
tween the  Environmental  Protection 
Agency  and  the  Defense  Department  over 
the  meaning  of  EPA  legal  actions. 

Rancho  Cordova,  which  some  experts 
say  could  eventually  cost  J150  million  to 
clean  up.  Is  something  of  a  case  study  in 
defense-site  pollution.  Internal  company 
documents  Introduced  in  a  scrap  between 
Aerojet  and  Its  Insurers  In  a  civil  suit  In 
state  court  last  year  show  that  the  com- 
pany for  23  years  poured  toxic  chemicals 
Into  unllned  settling  poods  at  the  rocket- 
engine  plant  The  runoff,  laced  with  such 
chemicals  as  trichtoroethylene  and  ammo- 
nium perchlorate,  percolated  into  under- 
ground water  and  made  its  way  Into 
nearby  drinking-water  wells  and  the 
American  River. 
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contamination  of  the  site  by  triddwuetny- 
lene  which  can  cause  cancer  under  certain 
circumstances,  could  "become  a  matter  of 
public  safety." 

Aerojet's  Mr.  Berry  denies  me  e»J> '•-.-. 
pany  mishandled  Its  hazardous-wsstt  *■>  g 
posai.  He  says  Aerojet  Is  appealing  tt» 
jury's  decision  that  the  company,  not  Us 
Insurers,  should  be  liable  for  the  costs.  Bat 
Richard  Seabolt  an  attorney  who  argued 
the  Insurers'  case,  says:  "It  took  the  Jury 
four  hours  (to  find  Aerojet  liablel  after  a 
three-month  trial:  that's  how  clear-cut  Uds 
case  was." 

When  the  cleanup  bills  for  Rancho 
Cordova  began  coming  in.  Aero**tp«ssed 
them  on  to  the  Defense  Departossot. in 
1990.  the  Pentagon  approved  mlttal  pay- 
ments of  $36  J  million  tor  cleaning  the  stte. 
The  company  has  filed  a  claim  for  an 
additional  $13  million,  and  Mr.  Berry  says 

>  Continued  From  First  Page 

i  it  wtu  request  still  more  as  cleanup  costs 

Y  rise.  ^^ 

In  a  letter  to  Defense  Secretary  OKI 
Cheney  last  month.  Reps.  Boxer  and 
Conyers  asked  the  Pentagon  to  flad  out 
just  how  deeply  it  Is  on  the  bona  to 
clean  up  contractors'  toxic  messes.  For 
now.  defense  officials  concede  they 
haven't  a  clue.  The  problem:  Specifics  are 
buried  In  the  fine  print  of  hundreds  of 
thousands  of  contracts  local  military  offi- 
cials sign  each  year  with  more  than  Ja.OOO 
companies.  With  no  central  repository  for 
the  documents,  defense  officials  say  gath- 
ering accurate  Information  about  the  gov- 
ernment's potential  cleanup  liability  win 
be  a  nightmare,  .    _     .j»wl9 
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So  (ar.  the  Pentagon  has  told  the  GAO  It 
paid  (our  of  the  lop  10  contractor!  -  Gen- 
eral Melon  Corp.,  General  Dynamics 
Corp.,  PMC  Corp.  and  Marts  Marietta 
Corp.  -  a  total  of  Just  SB*  saWtasrisr  tndc 
cleanup*.  But  moat  of  that  hai  gone  toward  ' 
paper-shuffling  and  nrtt-tUfe  remedia- 
tion work.  Costs,  the  GAO  warned,  are 

ly  to  rise  significantly  alter  long-term 

*n up  efforts  begin. 

Two  of  the  biggest  contractors.  General 
Electric  Co.  and  United  Technologies 
Corp.,  told  GAO  Investigators  they  expect 
to  run  up  cleanup  bills  exceeding  1200 
million  each  at  defense- related  dump  sites. 
Lockheed  Corp.,  which  announced  It  will 
spend  up  to  20  years  cleaning  up  Its 
Burbank.  Calif.,  production  facility,  told 
the  GAO  that  project  alone  could  coat  the 
Defense  Department  1127  million.  A  half 
dozen  other  companies  hare  said  they 
can't  estimate  the  cost  of  their  cleanup 
efforts. 

Not  In  the  Budget 

The  government  hasn't  set  aside  any 
money  for  cleaning  up  defense  contrac- 
tors' pollution  at  privately  owned  sites. 
The  Defense  Department's  fiscal  1993 
budget  does  provide  Q.7  billion  for  envi- 
ronmental restoration  and  prevention.  But 
that  money  must  go  to  dean  up  military 
bases  and  government-owned  sites,  as  well 

,   as  to  reduce  pollution  from  military  opera 
lions  world-wide. 

The  fact  that  the  government  may 
be  on  the  hook  Is  partly  the  result  of  a 
loophole  In  the  Federal  Acquisition  Regula- 

1    lions,  the  lelephone-bcok-slie  packet  of  ' 

■  rules  that  contracting  officials  use  to 

■  determine  prices.  The  regulations  offer 

ant  guidance  on  handling  toxic  cleanups, 
suggesting  only  that  payments  for  contra c- 
;    tors'  cleanup  claims  must  be  "allowable" 
and  "reasonable." 

That  leaves  local  military  contracting 
officials,  many  of  whom  are  tower-grade 
officers,  on  their  own  to  decide  whether  to 
commit  to  pay  for  cleanups  that  can  stretch 
Into  the  hundreds  of  millions  of  dollars. 
With  little  technical  knowledge  to  chal- 
lenge contractors'  complex  claims,  most 
simply  approve  them. 
•  The  Pentagon  began  scrambling  to 
close  the  loophole  nearly  two  yean  ago 
u  i\i«  dimension  ot  the  cleanup  bill 
started  becoming  apparent  But  opposition 
from  defense-industry  lobbyists  and  some 
military  officials  shot  down  a  proposed 
regulation  to  deny  contractors  the  chance 
to  pass  through  cleanup  bills. 

"This  has  been  very  controversial." 
says  Eleanor  R.  Spector.  the  Pentagon's 


second-ranking  acquisition  official,  who 
ordered  the  proposed  regulation  dumped. 
Ska  says  the  rule  was  "not  fair  to  the 
we  do  business  with,  and  It  could 
ot  Itheml  away  from 
defense  work." 

Ms.  Specter's  office  came  up  with  a 
substitute  regulation,  which  has  been  cir- 
culating through  the  defense  community. 
It  treads  more  lightly,  requiring  contrac- 
tors to  show  only  that  they  conducted  their 
business  "prudently"  and  complied  with 
"then-accepted  relevant  standard  Industry 
practices"  In  order  to  pass  on  cleanup  costs 
to  the  government. 

Some  contractors  complain  that  while 
the  proposal  has  Its  own  set  of  loopholes,  it 
ts  still  too  tough,  especially  since  II  can  be 
difficult  to  unearth  records  showing  com- 
pliance decades  after  dumping  occurred. 
But  the  point  may  be  moot  because 
the  proposal  won't  affect  many  prior  con- 
tracts, which  make  up  the  bulk  of  the 
government's:  cleanup  liability.  It  would 
also  still  leave  most  of  the  decision  making 
In  the  hands  of  outgunned  local  contracting 
officers. 

EPA'I  Consent  Decrees 

Meanwhile,  some  defense  officials 
bUiae  the  BPA  for  compounding  the  prob- 
lem. The  BPA.  under  pressure  to  get  the 
giant  Superfund  cleanup  rolling,  has  been 
aggieaslrely  soliciting  polluters  of  the  na- 
tion's 1,200  Superfund  dump  sites  to  sign 
no-fault  "consent  decrees."  Under  the 
decrees,  which  require  federal  court  ap- 
proval, companies  agree  to  pay  a  negoti- 
ated share  of  cleanup  costs  at  polluted 
sites  without  acknowledging  any  blame. 

Such  agreements  "by  no  stretch  of  the 
Imagination"  absolve  polluters  of  blame. 
says  Brace  Diamond,  the  EPA's  director  of 
Superfund  enforcement.  "It  Just  means  we 
Invent  spoken  to  that  Issue." 

But  as  long  as  the  EPA  doesn't  expli- 
citly bold  companies  In  violation  of  the  law, 
current  Pentagon  policy  allows  cleanup 
costs  to  be  passed  on  to  the  government. 
This  Is  because  contractors  cite  the  de- 
crees as  evidence  that  their  hazardous- 
waste  disposal  practices  didn't  violate  any 
legal  or  ethical  standards,  clearing  Just 
about  the  only  hurdle  in  the  Federal  Acqui- 
sition Regulations. 

The  Pentagon  says  it  doesn't  have  the 
responsiblilty  of  going  beyond  the  consent 
decrees  to  try  to  prove  Illegal  pollution  look 
place.  "Once  a  court  decides,"  says  Ms. 
Spector,  "it's  not  our  problem  to  determine 
who  is  guilty." 

Mr.  Diamond  of  the  BPA  says  he  Is 
aware  that  some  defense  contractors  are 
using  the  consent  decrees  to  get  Pentagon 
cleanup  cash.  But  he  says  that  Issue  is 
between  the  Pentagon  and  Its  contractors. 
"We  do  what  we  have  to  do  to  get  the  site 
cleaned  up."  he  says.  "We  have  no  role  in 
the  subsequent  negotiations." 

Rep.  Conyers  complains  that  such  fin- 
ger-pointing Is  "crazy"  and  that  "tax- 
payers should  not  tolerate  this  mess  or 
have  to  pay  for  it." 
Boeings  Pollution 

in  some  cases,  EPA  officials  have  been 
so  zealous  in  obtaining  the  consent  decrees 
they  have  missed  substantial  evidence 
contractors  knowingly  polluted  Superfund 
sites.  In  Seattle,  for  example,  the  EPA 
signed  a  consent  order  naming  Boeing  Co. 
In  the  pollution  of  two  local  Superfund 


sites.  The  agreements  permuted  Boeing  to 
sidestep  blame  for  polluting  the  sites  and 
the  company  agreed  to  shoulder  moat  of 
the  cleanup  costs. 

But  Boeing  had  Ignored  at  least  16 
written  warnings  from  Its  own  and  outside 
experts  that  It  was  polluting  the  two  sites 
with  hazardous  waste,  according  to  local 
newspaper  reports  In  Seattle  and  evidence 
presented  in  a  1990  Seattle  federal  court 
dispute  between  Boeing  and  Its  insurers. 
The  EPA  says  It  was  not  aware  of  the 
warnings  when  it  signed  the  consent  de- 
cree for  the  two  Seattle  dump  sites. 

In  1988.  Boeing  passed  on  its  cleanup 
bill  for  the  two  sites  to  the  Air  Force.  The 
company  listed  the  cleanup  reimburse- 
ments as  "ordinary  and  necessary  busi- 
ness overhead  costs"  and  presented  the 
BPA  consent  decree  to  the  Air  Force  officer 
who  negotiated  the  claim  as  evidence  the 
company's  dumping  practices  were  han- 
dled eunetUy.  The  contracting  officer, 
now  retired,  says  the  company  never 
disclosed  the  pollutioo  warnings  during  Its 
negotiations  with  the  service. 

The  Air  Force  agreed  to  pay  Boeing  at 
least  S27  million  to  cover  Its  cleanup  bUb  at 
the  two  Seattle  sites.  At  toast  SOI  million 
has  already  been  paid.  Experts  say  the 
government!  liability  for  the  sues  eouM 
easily  climb  above  ISO  milltoo  besore  lee 
cleanups  are  completed. 

Defense  officials,  who  learned  of  Boe- 
ing's pollution  warnings  from  newspaper 
reports,  say  they  are  Investigating. 

A  Boeing  spokeswoman  toufliius  the 
company  has  received  at  toast  HU  million 
so  far  from  the  Air  Force  for  the  ekanup, 
but  declines  to  comment  further. 
Martin  Marietta 

In  another  case,  Martin  Marietta 
signed  a  consent  agreement  with  the  state 
of  Colorado  In  1985  to  dean  up  toxic 
chemicals  the  company  had  dumped  at  its 
Waterton,  Colo.,  missile  plant.  In  1990.  a 
federal  Judge  In  Denver,  citing  Inadequate 
evidence,  dismissed  a  claim  by  11  families 
that  the  company's  pollution  caused  can- 
cer and  birth  defects  in  children  whose 
water  supply  came  from  the  area  near  the 
plant.  But  the  Judge,  Zlta  Weinshtonk. 
died  the  company  lor  responsibility  for 
"massive"  pollution  at  Waterton. 

Robert  M.  McMullen.  Martin  Mari- 
etta's director  of  environmental  manage- 
ment for  the  plant,  cites  the  company's 
consent  decree  as  evidence  for  the  SCO 
million  or  more  the  company  expects  to  bill 
the  Defense  Department  to  dean  up  the 
Waterton  site.  The  state  consent  decree, 
which  is  similar  to  the  EPA's,  "shows  no 
violation  of  law"  and  entities  the  com- 
pany to  the  reimbursements.  Mr.  McMul- 
len argues. 

As  for  Aerojet  General,  Mr.  Berry  says 
the  company  signed  a  consent  decree  with 
the  EPA  In  1989.  And  the  company  used 
this  agreement  to  argue  for  additional 
Pentagon  cash  for  the  Rancho  Cordova 
cleanup.  "I  think  it  sets  aside  allegations 
that  Aerojet  was  at  fault  for  letting  pollu- 
tion occur."  he  say*. 
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Group:  Let  Aerojetjayjor  toxics  cleanup 


By  OAPBV  PATTBttOW 


umon  MOT  MM 

A  local  environmental  group  wants 
Aerojet  to  pay  for  cleaning  up  Its  muiti- 
mtlllon  dollar  toxic  mess  in  Rancho 
Cordova  Instead  of  passing  the  cost  on 
to  taxpayers. 

The  Sacramento  Valley  Toxics  Cam* 
paign  called  s  newt  conference 
Wednesday  to  announce  it  is  sttempting 

to  bring  s  federal  hearing  to  Sacra- 
mento on  the  Issue  of  reimbursements 
to  Department  of  Defense  contractors 
for  toxic  cleanup. 

The  group  wants  to  focus  attention 
on  Aerojet  which,  according,  to  Duane 
Peterson,  SVTC  board  member, 
"admittedly  dumped  the  known  carcin- 
ogens" Into  the  ground  between  1956 

■odim. 

'There  ti  no  system  for  the  Defense  _ 

Department  to  reimburse  these  costs.  It 
is  dose  id  hoc"  Peterson  said,  adding 
that  the  cleanup  bill  nationwide  could 
reach  800  billion. 

Trlchlorethylene  (TCE)  was  used 
extensively  by  defense  contractor  as  s 
degreaser  for  equipment.  Critics 
charge  that  Aerojet  routinely  disposed 
of  the  toxic  chemical  In  open  pits  and 


Toxic 


•  From  f>»(.  A: 

down  basin  drains  until  1979 
when  it  was  sued  by  the  state 
for  polluting  the  grounds. 

According  to  a  company  con- 
sultant, about  170,000  gallons  of 
TCE  was  dumped  into  the  envi- 
ronment. 

Currently,  numerous 
"plumes"  are  carrying  pollut- 
ants underground.  According  to 
Peterson,  one  of  those  channels 
travels  directly  under  the  Amer- 
ican River. 


Aerojet   officials    have    long 
admitted  the  act  but  continue  to 
deny    the    alleged     "knowing" 
|  intent. 

"The  fact  is.  were  not  know- 
ing   polluters."    said    Aerojet 
spokeswoman    Martha    Alcott. 
"You're  looking  at  problems  at 
Aerojet  and  other  manufactur- 
ing facilities  that  were  created 
long    before    modem    environ- 
mental science." 
•       Aerojet  is  one  of  the  biggest 
I  polluters  on  the  Environmental 
\  Protection  Agency  National  Pri- 
'  ority  List.  However,  the  compa- 
[  ny  launched  extensive  efforts  to 
i  mitgale  the  pollution  and  tracks 
ground-water  seepage  from  Its 
•,500-acre   plant  site,   monitors 
air  quality  and  tests  water  from 
more  than  60S  wells. 

According  to  Alcott,  the  com- 
ipany  started  the  remediation 
lyrcrgram  in  the  the  early  19)08. 
)  In  doing  that  we  spent  more 
-.than  $50  million  of  our  own  mon- 
ey without  the  prospect  of  re- 
imbursement," she  said. 
";  However,  in  a  1990  set- 
tlement. Aerojet  received  about 
\J36  million  in  reimbursement 
"jrom  the  DOD 

"Any  recovery  we  get  from 
insurance."  Alcott  said,  "the 
government  gets  a  pro-rata 
share  of  that  money." 

Insurance  money  may  not  be 
.In  the  cards.  In  December  1991, 
'Aerojet  General  was  in  court 
Avith  30  insurance  agencies 
claiming,  since  it  was  not  com- 
pany policy  to  pollute,  insurance 
companies  should  pick  up  the 
;bill  for  repairing  ground-water 
contamination.  Aerojet  lost  that 
legal  battle  and  the  case  is  un- 
der app.zil 

;     '..  Jie  meantime,  SVTC's  Pe- 
terson warns  that  taxpayers  are 


footing  the  bill  "We  had  blown 
the  whistle.'  he  said  about  the 
group's  effort  to  prove  the  local 
defense  contractor  was  gleaning 
money  from  the  public  coffers. 
"Should  the  taxpayers  be  on  the 
hook  for  hundreds  of  Minora?" 

Aerojet  contends  Its  disposal 
activites  were  monitored  by  the 
DOD  and  not  done  independent- 
ly.  "The  government  had  a 
presence  and  a  significant  influ- 
ence at  the  plant,"  Alcott  said. 
"We  were  approved.  Inspected 
and  audited  by  the  government 
routinely  as  part  of  the  con- 
tract" 

The  Air  Force  and  Navy 
owned  55  percent  of  all  struc- 
tures at  the  Sacramento  facility 
that  have  "been  associated  with 
chemical  source  areas,"  Alcott 
added. 

However,  SVTC  contends  the 
company  was  aware  of  how 
dangerous  TCE  was  as  early  as 
19S4.  As  proof  of  those  allega- 
tions, Peterson  distributed  a 
1960  internal  memo  from  D.H. 
King,  chief  industrial  engineer 
for  the  company. 

Although  the  topic  of  the 
memo  was  TCE  Conservstion. 
King  wrote:  "One  item  of  con- 
siderable importance  is  Plant 
Engineering's  concern  for  trico 
lost  by  seepage  into  the  ground. 
Conservation,  when  viewed  in 
this  light,  becomes  more  a  mat- 
ter of  public  health  and  safety 
than  economy." 

Aerojet  officials  here  and  at 
company  headquarters  in 
Fairlawn,  Ohio,  said  they  could 
not  comment  on  the  memo  be- 
cause they  had  not  seen  It. 

The  set  of  three  hearings 
scheduled  by  Rep.  John  Cony- 
ers,  (D-Michigan)  chairman  of 
the  House  Committee  on  Gov- 
ernment Operations,  will  Inves- 
tigate the  DOD's  criteria  for 
allotting  reimbursements. 


"If  military  contractors  cai 
make  billions  in  profits  whirl 
polluting,  these  same  contrac 
ton  ...  should  pay  for  the  clean 
up,"  he  wrote. 

Alcott  charged  Conyers  witl 
election-year  politicking. 

"We  find  tins  attempt  to  poll 
tidse  Una  issue  for  one's  owi 
political  purpose,  repugnant' 
she  said.  "Releasing  a  repor 
one  week  before  the  election  t 
highly  suspect." 
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Aerojet  cleanup  may  cost  U.S.  more 

Defense  contractor  says  federal  reimbursement  legitimate  business  expense 

H*  M.r*Lmn«V«llt«fm                               C  ma  bras  aad  Rap.  Jahn  Cowywi  Jr.  0-  ip*ni  about  IM  million  (e  ratiaburaa     treat  rtnnup  costs  a  wml  basnssaa 

a*»aua**tMor                                                      Michigan -  '«*  chairman  of  the  Houm  I  has*   contractors    Tor    annronmantal      iqiinm  *  rouunary  roinibui as*. 

'.■■■nllii  ■■  8— MM  0|.aiaiwsa  It  daanupa  -  >ncfc*dina;  about  »**  million          At  iM  rUncho  Cordova  i>u  lam  the 

*>•  federal  c»*tfnmtnt  may  wind  up     ...    ,in     t  m  ■apnea asnTaa  '"i  I   mil  paid   to  AerajsL   The  potential  liability     total  coat  of  daaruoa;  «P  ?••»*  <*  ehoowaJ 

•ovndint,  hundreds  of  mdttane  of  dollnrs      by  the  larrarr  in     Vslley  Tons  Cam-  could  bo  hundreds of  millions mar*.                 apdla  could  easily  reach   ins*  the  hun- 

to  holp  Aaron*  and  two  otfcar  oaeenea      -lir  THaaa  cease  -  at  eney  bar  of  tha  hun-     dreda  of  rnithene  of  doUere,  tba  report 

onirecton  dean  up  poihrt*an  on  than-         (■  addrboa  la  Aeresat'e  Ranche  Cordo-  dreda  ef  tmpr  taawupaaiaa-arejoot  tha     ■uaneotail.  Groundwater  cants—main  w 

properties,  accordtna  u»  a  new  study  or      -a  laohtv.  tba  GAO  rapart  examined  Su-  tip  af  tha  weeer*.'  Comers  amid  whan  ba      by  tha  solvent  tnchlorosthvbnsa  baa  been 

ho  i  imsrsi  Accounting  OfTtea                          pernand     lltaap    sctmty  at    Lockheed's  limit  tha  ttajdy  m  Woahnvjioa.  DC       round  in  levels  aa  hi«h  a*  100.000  pan* 

Tha  ttudy  by  tha  GAO.  tha   in  seise       iwseeefacPannn;  «u  m  Burbanft  and  two  earner  thai  week.  "No  on* can  a*en  guana     par  btlboa.  while  tha  sale  drtnkme  water 

im  arm  of  Coneresa.  -aa  conducted  at      Saettis  aria  proparUaa  owned  by  Bonne;  how  many  billwne  will  ba  m  tha  total  bill. 

:he  beheet  of  Rap.  Barbara  Boior,  0-     3a  Car.  * aaad.  tha  federal  spvernmant  baa  y«t  tha  fWaann  haa  already  daeaiad  to                             Punas  aaeOaa  bens  peps,  ft 

GAO:  Cost  of  cleanups 

C nana* id  frees  papa  H  -nan   tha  fadarai   government 

wanderd  m  tanadar  id  five  para  sheuM  reimburse  aefsnea  eantrac- 

per  hilhaa   Tha  bssaaat  piusaa  of  tara  far  pollution  cleanup*.  On 

contaminated   groundwater  la  OcL  14.  tha  radami  Defense  Con- 

thraa  enlee  long,  tract  Aodat  Agency  aanjad  gtudo- 

Aaraaat  ipataanuann  Martha  Knee. 
AioattTuaaday  attaefcad  Conyara 

and  tha  Seeramento  Valley  Toaiea  Thoee  guidelines  aay  environ- 

Casapaura  far  "peUtkixine,*  tha  mantai  deenup  caau  ahould  ba 

GAO*i  findaoaa,  TSo  rrpon  is  just  ajaajajj  —  ■  normal  buameaa  n- 


Aaroart  bM  arpuad  that  tha  earn  But  crttka  aay  tha  na»  rulas 

of  daaaaaaj  up  chaaMeaia  ipiuad  don  t    go    far   anoufh.    Ouana 

■xi  aaaaraaaaaal  joba  aheuld  bt  am-  Petaraan.  a  mambar  of  tha  Sacra- 

sidarad  a  nonnaa.  raiaaburaaUa.  manta  V«J|«y  Toxica  Campaifn 

buaaaaaa  axpanaa.  eapaaaify  amca  board  of  directors,  said  hit  group 

tha  L'S  An-  Force  and  Navy  had  a  would  only  fuppart  r#imbursa< 

larga  prcaenca  at  Aarajat  dunaf  nana  if  tha  contracur  had  uaad 

tha  lime  tha  contamination  oc  tba  baat  tadinoiaaj  availabta  in 

currad.  Tharp't  na  reaaan  u  dia-  tha  baat  way*  to  awd  poihiun? 
I infuish  cleanup  costs  frooi  othar 

!es?u*nat*  oaarhaad  coau  of  run-  Petaraon  aaai  Conyara  has  an- 

mnpa  busineos."  AkoU  ujd.  nounead  plana  to  hold  threa  Con- 

Until  reewntrr,  thara  -era  na 
spaetfte  rafulatioaa  sddraaainc 
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Mrs.  Maloney.  Dr.  Cole,  please. 

STATEMENT  OF  HENRY  S.  COLE,  PhJJ.,  PRESIDENT,  HENRY  S. 
COLE  &  ASSOCIATES,  ON  BEHALF  OF  SILICON  VALLEY 
TOXICS  COALITION,  MILITARY  TOXICS  PROJECT,  AND  THE 
SILICON  VALLEY  CONVERSION  AND  JOB  RETENTION 
PROJECT 

Dr.  Cole.  My  name  is  Henry  Cole.  I  am  president  of  Henry  S. 
Cole  &  Associates,  Inc.,  a  consulting  firm  that  provides  science  and 
information  for  the  environment.  I  am  speaking  today  on  behalf  of 
the  Silicon  Valley  Toxics  Coalition,  the  Military  Toxics  Network, 
and  the  Silicon  Valley  Conversion  and  Job  Retention  Project. 

The  Silicon  Valley  Toxics  Coalition  is  a  broad-based  community 
coalition  and  a  leading  force  for  environmental  cleanup  and  envi- 
ronmentally sustainable  manufacturing. 

The  Silicon  Valley  Conversion  and  Job  Retention  Project  rep- 
resents a  broad  array  of  environment,  conversion  and  labor  organi- 
zations, including  the  South  Bay  AFL-CIO  labor  council,  the  Inter- 
national Association  of  Machinists,  and  the  American  Federation  of 
Government  Employees. 

The  Military  Toxics  Network  is  a  nationwide  coalition  of  grass- 
roots organizations  formed  to  address  the  serious  chemical  and  ra- 
diation problems  faced  by  thousands  of  communities  located  around 
military  installations  and  defense  contractors. 

These  communities  face  a  second  major  threat  besides  pollution: 
a  devastating  loss  of  defense-related  jobs.  Communities  that  have 
contributed  so  much  to  the  Nation's  defense  fear  that  they  will  be 
abandoned  by  industry  and  left  to  wither  by  the  Federal  Govern- 
ment. They  fear  that  their  only  legacy  will  be  toxic  contamination 
and  unsafe  neighborhoods. 

The  groups  I  represent  appreciate  the  opportunity  to  speak  today 
and  to  comment  on  a  specific  situation  involving  the  FMC  plant  in 
San  Jose,  CA.  FMC  has  manufactured  the  Bradley  fighting  vehicle 
and  other  weapons  in  the  San  Jose  area  for  many  years.  Unfortu- 
nately, these  plants  have  also  created  serious  toxic  contamination. 

For  example,  FMC  has  operated  a  series  of  unlined  land  disposal 
areas  and  sludge  impoundments;  and  into  those,  they  disposed  of 

f>aint  sludges,  metal  finishing  wastes  and  other  wastes  containing 
ead,  cadmium,  chromium,  waste  oils,  paint  thinners  and  solvents, 
many  of  which  are  toxic.  Carcinogens  like  trichloroethylene  and 
percnloroethylene  have  gotten  into  the  soil  and  ground  water. 

In  one  case,  FMC  excavated  some  contaminated  soil  from  these 
disposal  areas  and  actually  used  it  as  filler  material  for  unpaved 
areas  around  its  site.  The  toxic  material  was  then  paved  over  with 
asphalt  without  any  environmental  safeguards  or  testing,  covered 
it  up. 

Several  FMC  sites  in  Santa  Clara  are  under  cleanup  orders  by 
the  California  Regional  Water  Quality  Control  Board,  and  inves- 
tigations show  contamination  of  large  volumes  of  ground  water 
which  needs  to  be  cleaned  up,  and  the  estimate  for  the  cost  of  deal- 
ing with  all  of  these  problems  goes  up  to  about  $100  million.  In 
careful  proofing  of  my  written  testimony  this  morning,  I  found  a  ty- 

Eographical  error.  I  had  the  statement  that  the  cost  might  be  $100 
illion.  I  discovered  that  by  the  stroke  of  a  pen  I  was  able  to  save 
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FMC  and  apparently  all  of  the  taxpayers  in  this  country  about 
$99.9  billion. 

The  groups  I  represent  have  several  major  concerns  regarding 
FMC  and  other  defense  contractors.  First  of  all,  we  have  to  make 
sure  that  these  sites  are  cleaned  up  in  a  manner  that  protects  the 
health  and  well-being  of  area  residents;  and  government  must  en- 
sure that  the  public  plays  a  major  role  in  the  cleanup  decisions  at 
the  site. 

It  is  not  always  just  cleanup.  Many  people  have  faced  devastat- 
ing loss  of  property;  they  can't  sell  their  homes,  they  may  not  have 
a  good  drinking  water  supply.  There  are  many  costs  which  often 
aren't  even  covered  when  we  make  these  estimates. 

Second,  we  are  also  concerned  by  the  reports  that  FMC  and  other 
contractors  are  being  reimbursed  by  the  Defense  Department  to 
pay  for  cleanup  costs.  Apparently,  this  is  a  standard  practice.  It  is 
part  of  the  cost  of  doing  business.  This  is — to  the  public,  this  is 
news.  And  to  people  who  are  concerned  with  environmental  policy- 
making, it  doesn't  make  sense. 

In  the  case  of  FMC,  we  believe  that  a  substantial  portion  of  the 
contamination  probably  occurred  before  the  defense  contracts  were 
even  started.  Our  position  is  that  FMC  and  other  private  defense 
contractors  have  already  reaped  billions  of  Federal  dollars  in  prof- 
its. They  are  now  asking  for  more. 

Why  should  the  taxpayers  foot  the  bill?  And  the  question  I  pose 
is,  if  the  taxpayers  do  foot  the  bill,  is  that  a  proper  incentive  to  in- 
crease the  responsibility  of  these  companies  in  the  future? 

If  we  really  want  an  incentive  for  prevention,  then  we  should 
make  these  companies,  these  contractors,  pay  for  the  contamina- 
tion and  the  damages  that  they  caused.  I  agree  very  much  with  Mr. 
Peterson's  mother  in  this  regard.  She  had  a  lot  of  common  sense. 

Now,  if  we  were  convinced  that  FMC  had  a  serious  plan  to  con- 
vert its  defense-related  plants  to  commercial  manufacturing  facili- 
ties, we  would  be  far  more  inclined  to  support  the  use  of  public 
funds  to  help  the  company  pay  for  a  cleanup.  After  all,  if  there  is 
a  clear  benefit  to  the  community  in  terms  of  its  economic  well- 
being,  maybe  it  makes  sense. 

Unfortunately,  there  are  no  such  assurances.  On  the  contrary, 
there  are  persistent  reports  that  FMC  intends  to  close  the  plant 
down  and  leave  town;  and  from  what  we  have  heard,  they  may  well 
be  able  to  sell  the  land  at  a  profit. 

What  can  Congress  and  the  administration  do?  We  believe  that 
the  Federal  Government  must  use  all  available  levers  to  encourage 
contractors  to  convert  defense  plants  to  commercial  production  fa- 
cilities. We  believe  that  cleanup  funding  can  be  an  important  incen- 
tive to  promote  this  conversion.  We  therefore  urge  you  to  work  for 
new  laws  and  regulations  that  would  allow  government  to  help  fi- 
nance contractor  cleanup  costs,  but  only  if  certain  conditions  are 
met. 

First,  contractors  would  be  eligible  for  Federal  cleanup  funding 
in  cases  where  contamination  occurred  while  the  property  was 
owned  and  operations  were  conducted  by  the  Federal  Government. 
That  is  only  fair.  But  in  all  other  cases,  contractors  would  be  eligi- 
ble for  reimbursement  only  if  the  contractor  with  public  participa- 
tion develops  a  long-term  plan  to  convert  the  plant  to  an  environ- 
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mentally  sound  and  sustainable  production  facility  that  will  pro- 
vide jobs  and  good  jobs  for  a  long  time  to  come. 

Second,  that  the  contractor  demonstrates  that  it  will  actually  im- 
plement that  conversion  plan. 

I  think  that  is  the  main  point  that  I  wanted  to  make.  There  are 
some  other  recommendations  in  the  text.  Thank  you. 

[The  prepared  statement  of  Dr.  Cole  follows:] 
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TESTIMONY  OF  HENRY  S.  COLE,  PH.  D. 

Introduction.  My  name  is  Henry  S.  Cole  I  am  president  of  Henry  S  Cole  &  Associates, 
Incorporated,  a  consulting  firm  that  provides  science  and  information  for  the  environment  I  am 
speaking  today  on  behalf  of  the  Silicon  Valley  Toxics  Coalition,  the  Military  Toxics  Network,  and 
the  Silicon  Valley  Conversion  and  Job  Retention  Project 

The  Silicon  Valley  Toxics  Coalition,  is  a  broad-based  community  coalition  formed  in 
1982,  to  help  develop  solutions  to  groundwater  pollution  throughout  silicon  valley.  Over  the  past 
decade,  SVTC  has  become  a  leading  advocate  for  environmental  cleanup  and  for  environmentally 
sustainable  manufacturing. 

The  Silicon  Valley  Conversion  and  Job  Retention  Project,  represents  a  broad  array  of 
labor,  environment  and  conversion  groups  including:  South  Bay  AFL-CIO  Labor  Council  and  its 
affiliates  including  the  International  Association  of  Machinists  and  the  American  Federation  of 
Government  Employees,  the  Center  for  Economic  Conversion,  Silicon  Valley  Toxics  Coalition, 
and  the  Plant  Closures  Project  and  the  Pacific  Studies  Center. 

The  Military  Toxics  Network  is  a  nation-wide  coalition  of  grassroots  organizations 
formed  to  address  the  serious  chemical  and  radiation  problems  faced  by  thousands  of  communities 
located  around  military  installations  and  defense  contractors.  Today  these  communities  face  a 
second  major  threat  —  a  devastating  loss  of  defense-related  jobs.  These  communities,  that  have 
contributed  so  much  to  the  nation's  defense,  fear  that  they  will  be  abandoned  by  industry  and  left 
to  wither  by  the  federal  government.  They  fear  that  their  only  legacy  will  be  toxic  contamination 
and  unsafe  neighborhoods. 

FMC  Corporation  in  San  Jose.  Mr.  Chairman,  the  groups  I  represent  appreciate  the 
opportunity  to  present  to  the  subcommittee  information  on  a  specific  situation  involving  the  FMC 
plant  in  San  Jose,  California.  FMC  has  manufactured  the  Bradley  Fighting  Vehicle  and  other 
weapons  at  several  facilities  in  the  San  Jose  area  for  many  years.  FMC's  plants  have  also  created 
serious  toxic  contamination  of  the  environment.  For  example: 

•  FMC  has  operated  2  untitled  land  disposal  areas  where  the  company  dumped  paint  sludge 
including  lead,  zinc,  chromate,  waste  oils,  paint  thinners,  etc. 

•  FMC  operated  a  sludge  impoundment  from  1950-1979,  where  it  dumped  liquids  and 
sludges  from  metal  finishing,  including  cyanide,  chromium,  zinc,  aluminum,  cadmium,  lead 
and  copper. 

•  FMC  excavated  some  contaminated  soil  from  these  sites  and  actually  used  it  as  "filler 
material"  for  unpaved  areas  around  the  site  This  toxic  material  was  then  paved  over  with 
asphalt  without  any  environmental  safeguards  or  testing. 
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•  Several  FMC  sites  in  Santa  Clara  are  under  cleanup  orders  by  California  Regional  Water 
Quality  Control  Board  Site  investigations  show  that  FMC  has  contaminated  both  soil  and 
groundwater  A  host  of  toxic  contaminants  was  found  in  soil  and  groundwater  including 
trichloroethylene  and  perchloroethylene  which  are  both  carcinogens. 

•  The  cost  of  the  cleanup  of  these  sites  is  expected  to  exceed  SlOOMillion. 

Major  Concerns.  The  groups  I  represent  have  several  major  concerns  regarding  FMC 
and  similar  cases.  The  first  is  to  make  sure  that  these  sites  are  cleaned  up  in  a  manner  that  protects 
the  health  and  well  being  of  area  residents.  The  affected  public  must  be  fully  involved  in  the 
cleanup  decisions  at  the  site. 

Secondly,  we  are  concerned  by  reports  that  FMC  and  other  contractors  are  attempting  to 
get  the  Defense  Department  to  pay  for  the  cost  of  cleanup  —  costs  that  are  estimated  to  run  into 
billions  of  dollars.  As  the  GAO  report  documents,  public  funds  are  being  paid  to  defense 
contractors  with  little  or  no  accountability  or  oversight  by  government.  Moreover,  in  FMC's  case 
it  appears  that  some  of  the  contamination  occurred  before  the  company  started  its  contracts  with 
the  Defense  Department. 

FMC  and  other  private  defense  contractors  have  already  reaped  billions  of  federal  dollars 
in  profits.  They  are  now  asking  for  more  to  pay  for  cleanups.  Why  should  the  taxpayers  foot  the 
bill  for  the  environmental  negligence  of  these  companies? 

Mr.  Chairman,  if  we  were  convinced  that  FMC  had  a  serious  plan  to  convert  its  defense- 
related  plants  to  commercial  manufacturing  facilities,  we  would  be  far  more  inclined  to  support 
the  use  of  public  funds  to  help  the  company  pay  for  the  cleanup.  Unfortunately,  there  are  no  such 
assurances.  On  the  contrary,  there  are  persistent  reports  that  FMC  intends  to  close  the  plant  and 
leave  town. 

Recommendations.  What  can  Congress  and  the  Administration  do?  We  believe  the 
federal  government  must  use  all  available  levers  to  encourage  contractors  to  convert  defense 
plants  to  commercial  production  facilities.  We  believe  that  cleanup  funding  can  be  an  important 
incentive  to  promote  this  conversion.  Therefore,  we  support  new  laws  and  regulations  that 
allow  partial  government  participation  in  contractor  cleanup  costs,  consistent  with  the  following 
conditions: 

•  Contractors  would  be  eligible  for  federal  cleanup  funding  in  cases  where  contamination 
occurred  while  the  property  was  owned  and  operations  were  conducted  by  the  federal 
government. 
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•  In  alt  other  cases,  contractors  would  be  eligible  for  reimbursement,  only  if : 

1 .  The  contractor,  with  public  participation,  develops  a  plan  to  convert  the  plant  to  an 
environmentally-sound  and  sustainable  production  facility  that  will  provide  long-term,  high-wage 
jobs,  and 

2.  The  contractor  demonstrates  that  it  will  implement  the  conversion  plan. 

Furthermore,  to  allow  oversight  by  both  the  government  and  the  public: 

•  Government  should  establish  clear  rules  for  reimbursement  of  cleanup  costs,   and 

•  Approval  from  the  highest  level  DOD  executive  in  charge  of  environmental  restoration 
should  be  required  before  any  reimbursement  funds  are  granted. 

Mr.  Chairman,  we  thank  you  for  the  opportunity  to  testify.  Attached  is  a  letter  to 
Chairman  John  Conyers  from  The  Silicon  Valley  Conversion  and  Job  Retention  Project  with 
additional  information. 
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Congressman  John  Conyers 

Government  Operations  Committee 

Subcommittee  on  Legislation  and  National  Security 

House  of  Representatives  Rayburn  B-373 

Washington,  DC  20515 

Attention:   James  Turner 

Dear  Congressman  Conyers t 

It  has  recently  come  to  our  attention  that  the 
Department  of  Defense  is  using  our  tax  dollars  to  pay 
for  environmental  clean  up  costs  for  facilities  owned 
and  operated  by  private  defense  contractors,  even  when 
the  Federal  government  has  no  direct  liability  for 
contamination.  We  believe  that  this  is  bad  public 
policy  and  should  be  stopped,  unless  the  contractor  is 
undertaking  a  serious  effort  to  convert  to  civilian 
production  or  use. 

Using  federal  taxes  to  pay  cleanup  costs  for 
defense  contractors  encourages  future  irresponsible 
behavior.  It  is  also  unfair  to  business  in  competitive 
sectors  of  the  economy,  which  cannot  simply  pass  along 
their  cleanup  costs  to  the  government. 

There  are  cases,  however,  where  it  may  be 
appropriate  for  the  government  to  support  private 
cleanup  efforts  in  the  furtherance  of  a  broader 
national  goal,  i.e.  conversion  to  a  peacetime  economy. 
As  a  nation,  we  have  an  obligation  to  support  workers 
and  communities  that  are  suffering  from  military 
cutbacks.  We  also  need  to  move  quickly  before  valuable 
human,  technological,  and  physical  resources  are  lost. 

For  the  past  several  decades,  U.S.  taxpayers  have 
invested  trillions  of  dollars  in  the  buildup  of  the 
privately  owned  defense  industry  in  this  country. 
Those  private  companies  have  profited  enormously  over 
the  years.  Now,  with  the  wind  down  of  the  cold  war, 
communities  throughout  the  nation  are  faced  with  the 
specter  of  defense  plant  shut  downs,  thousands  of 
workers  unemployed,  the  loss  of  municipal  tax  base,  and 
the  increased  need  for  unemployment  and  welfare 
benefits. 

Most  major  defense  contractors  have  serious 
environmental  contamination  problems  that  together  will 
require  billions  of  dollars  to  clean  up.   This 
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widespread  contamination  is  an  obstacle  that  must  be  overcome  in 
order  for  those  facilities  to  undergo  successful  conversion. 

We  believe  that  to  provide  public  money  to  clean  up  contamin- 
ation caused  by  private  firms  without  at  leaat  securing  an 
enforceable  commitment  to  implement  an  effective  conversion  plan 
would  add  insult  to  injury.  If  these  firms  are  allowed  to  reap 
billions  of  tax  dollars  for  environmental  cleanup,  and  then  close 
down  their  facilities,  lay  off  thousands  of  skilled  workers,  and 
sell  off  their  land  for  additional  profits,  they  will  further 
impoverish  our  communities  that  are  already  desperate  for  jobs  and 
a  healthy  tax  base.  This  would  be  a  gross  mis-use  of  scarce 
federal  tax  dollars  that  would  only  serve  to  make  a  bad  situation 
worse. 

On  the  other  hand,  we  do  believe  that  remediation  of 
contaminated  defense  contractor  land  so  it  can  be  used  for 
manufacturing  or  other  high-performance  re-employment  of  laid  off 
Defense  workers  is  in  the  national  interest.  It  is  the  intent  of 
our  proposal  that  public  money  be  used  for  the  public  good,  rather 
than  enhance  contractor  real  estate  value  or  revenues.  We  support, 
therefore,  the  development  of  policies  and  guidelines  that  allow 
partial  government  participation  in  contractor  cleanup  costs, 
consistent  with  the  following  conditions! 

*  The  receipt  of  federal  funds  for  cleanup  should  only  be  made 
available  to  those  contractors  committed  to  conversion. 

*  A  defense  contractor  should  develop  and  take  steps  to 
implement  a  conversion  plan.  Present  and  former  employees  must  be 
involved  as  active  planners  and  decision-makers,  as  must  local 
residents  and  elected  officials.  (If  the  contractor  is  unwilling  to 
make  a  commitment  to  conversion,  it  could  turn  over  all  or  part  of 
its  property  to  a  public  or  non-profit  agency  that  involves  the 
public  as  well  as  former  defense  workers  to  develop  a  conversion 
plan  for  the  facility) . 

*  Cleanup  aid  should  cover  only  that  portion  of  contractor 
property  —  or  proportional  share  of  a  regional  cleanup  effort  — 
involved  in  the  conversion  effort. 

*  Any  recipient  of  Federal  cleanup  aid  should  post  a  "National 
Conversion  Bond"  guaranteeing  a  good  faith  effort  to  provide 
quality  jobs  —  that  is,  jobs  comparable  in  pay,  security,  skills, 
conditions,  and  benefits  to  those  which  its  workers  have  received 
under  defense  contracts. 

*  Any  Federal  support  for  cleanup  should  require  that  cleanup 
contractors  give  hiring  preferences  to  current  or  former  defense 
workers  (and  disadvantaged  youth  from  neighboring  communities)  and 
that,  where  possible,  preference  be  given  to  beneficiaries  of 
Federal  environmental  training  programs,  such  as  those  described  in 
sections  4451  and  4452  of  the  Defense  Authorization  Act  of  1993. 
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We  urge  you  to  seriously  consider  these  proposals.  We  would 
be  glad  to  discuss  details  for  implementation  with  you  at  or  before 
your  Subcommittee  hearing  on  May  20.  Please  contact  Ted  Smith  at 
(408)  287-6707  for  further  information. 

Sincerely, 


-^CdJsfite 


Ted  Smith 

on  behalf  of  Silicon  Valley  Job  Retention  and  Conversion  Project 


Michael  Belliveau 
Citizens  for  a  Better 
Environment 


Sydney  Brown 

No. California  Interfaith  Council 


Michael  Clossen 
Center  for  Economic 
Conversion 

Lynn  Huckaby 

Directing  Business  Agent 

Machinist  District  Lodge  93 

Lenny  Siegel 

Pacific  Studies  Center/ 

Military  Toxics  Network 


Jerry  Gandara 
President,  Local  2723 
American  Federation  of  Gov. 


Employees 


Richard  F.  Sawyer 

Business  Manager 

South  Bay  AFL-CIO  Labor  Council 

Carol  Webb 

AFL-CIO  Community  Services 

Representative 


cc:   elected  officials 
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Mrs.  Maloney.  I  want  to  thank  you  very  much  for  your  testi- 
mony. I  am  particularly  interested  in  your  ideas,  Dr.  Cole,  on  link- 
ing cleanup  to  conversion. 

And  as  I  said  earlier,  this  room  needs  to  be  used  for  budget 
markup  shortly. 

So  Mr.  McCandless  from  California. 

Mr.  McCandless.  Thank  you,  Madam  Chairwoman.  I  would 
make  one  comment  for  the  benefit  of  Mr.  Peterson  and  Dr.  Cole. 
No  one  is  perfect,  but  if  Dr.  Phinney's  comment  about  her  doctorate 
education  at  UCLA  is  reasonably  accurate — and  I  have  no  reason 
to  believe  it  isn't>— during  the  1970's  the  technology  at  that  time  did 
not  consider  the  various  components  to  be  a  contaminant.  Also,  and 
the  washing  of  parts  with  water  in  which  particular  types  of  sol- 
vents were  a  part  was  considered  to  be  a  standard  practice,  accept- 
able by  many  organizations,  not  the  least  of  which  was  the  Air 
Force. 

We  have  a  situation  at  Norton  Air  Force  Base  in  San  Bernardino 
where  they  used  these  various  components  in  washing  parts  and 
cleaning  airplanes  and  so  forth;  and  we  have  now  an  underground 
problem  with  respect  to  a  number  of  domestic  water  wells. 

The  point  I  am  trying  to  make  here  is  that  I  don't  think  we  can 
paint  a  picture  in  which  industry  were  the  bad  guys  and  didn't  care 
and  were  deliberately  polluting  when  the  armed  services  were 
doing  the  same  thing  at  various  Air  Force  bases  with  essentially 
the  same  types  of  compounds.  That  is  the  only  point  I  want  to 
make. 

Mr.  Peterson.  Madam  Chair,  may  I  respond? 

Mrs.  Maloney.  Certainly. 

Mr.  Peterson.  In  law  enforcement  terms,  that  is  the  everybody- 
is-doing-it  defense.  I  submit  that  the  documents  I  have  given  you, 
particularly  at  E  10  where  the  toxicity  of  trichloroethylene  is  de- 
scribed in  excruciating  detail  according  to  a  1951  toxicology  report, 
suggests  that  people  then  knew  that  this  was  not — this  was  not  un- 
known to  folks  at  the  time;  and  indeed,  these  are  internal  Aerojet 
memorandums  marked  "private." 

Mr.  McCandless.  The  problem  I  have,  Mr.  Peterson,  is  that  in 
your  statement,  from  page  2  through  page  4,  you  talk  in  terms  of 
the  history  of  the  problem;  and  in  such  a  case  from  1951  through 
1969,  or  whatever  the  date  is,  permits  were  issued  by  the  water 
company  in  charge. 

Mr.  Peterson.  By  the  water  board,  permits  were  issued  by  the 
water  board  with  explicit  direction  that  trichloroethylene  specifi- 
cally be  used  in  such  a  fashion  so  as  not  to  pollute  the  ground 
water  and  the  surface  waters. 

Mr.  McCandless.  But  as  time  passed  in  your  narrative,  the 
knowledge  of  the  people  who  were  involved  in  issuing  that  permit 
became  more  and  more  direct,  more  and  more  focused  on  the  prob- 
lem. There  was  no  problem  back  in  1950;  there  was  no  problem  in 
1960.  The  problem  began  to  develop  in  the  mid-1960's  and  from 
then  on,  according  to  your  narrative  and  the  other  narratives  I 
have. 

That  is  my  only  point. 

Mr.  Peterson.  I  understand,  sir. 
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Mr.  McCandless.  I  am  not  trying  to  question  your  integrity  or 
why  you  are  here.  I  just  feel  the  need  to  share  with  you  these  com- 
ments. 

Mr.  Peterson.  I  appreciate  that.  The  1958  memorandum  marked 
"Aerojet  Private"  does  describe  seepage  of  TCE  into  the  ground  to 
at  least  a  depth  of  10  feet  detectable  to  the  human  nose.  That  is 
in  1958.  Yet  the  company  continued  to  use  TCE. 

Mr.  McCandless.  But  you  see,  the  problem  here  is — and  you 
have  your  law  enforcement  background — if  there  was  a  permit  at 
that  time  to  do  what  the  company  was  doing,  then  certainly  the 
water  board  is  equally  responsible. 

Mr.  Peterson.  Again,  sir,  with  all  due  respect,  I  think  that  law 
enforcement  in  this  very  city  does  not  enforce  every  and  all  laws, 
as  crimes  are  being  committed,  do  not  implicate  the  police  depart- 
ment. 

Mr.  McCandless.  Well,  I  have  had  my  say,  you  have  had  yours. 

Mr.  Peterson.  Very  well. 

Mr.  McCandless.  Thank  you. 

Mrs.  Maloney.  I  thank  everyone  for  coming,  and  without  objec- 
tion, the  record  will  remain  open  until  Friday,  May  28,  1993,  for 
inclusion  of  any  additional  information  or  statements  submitted  by 
members  and  witnesses. 

Again,  I  thank  all  the  members  of  the  committee,  and  I  thank 
the  staff,  and  I  thank  the  public  for  coming,  and  certainly,  espe- 
cially, the  witnesses.  Adjourned. 

[Whereupon,  at  12:20  p.m.,  the  subcommittee  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 
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Material  Submitted  for  the  Hearing  Record 

GENERAL  ACCOUNTING  OFFICE'S  RESPONSES 
TO  CHAIRMAN  CONYERS'  FOLLOW-UP  QUESTIONS 

1.  How  do  contractors  earn  a  fee  or  make  a  profit  on  their 
environmental  cleanup  activities? 

Answer:  DOD  and  the  companies  we  cited  state  that  contracts 
can  and  do  include  provisions  that  allow  an  allocation  for 
profit  to  be  added  to  environmental  cleanup  expenses.   When  a 
contract  is  entered  into,  the  parties  may  agree  that  certain 
costs  will  be  reimbursed  and  that  a  fee  may  be  added  in 
relation  to  those  costs.   Individual  contract  terms  vary.   In 
the  cases  cited,  the  companies  reported  that  their  claims 
included  environmental  cleanup  costs,  that  profit  negotiations 
considered  such  costs,  and  that  the  resulting  fees  were  higher 
than  if  environmental  cleanup  costs  had  been  excluded  from  the 
computation.   After  a  contract  is  agreed  to,  a  company's 
actual  costs  may  vary  from  original  estimates,  so  the  amount 
of  fee  or  profit  related  to  a  given  element  of  cost  such  as 
environmental  cleanup  is  difficult  to  compute. 

2.  With  respect  to  subcontractor  reimbursements,  at  that  hearing 
the  representative  of  Aerojet  Corporation  stated  that  "Aerojet  did 
not  resubmit  any  portion  of  its  claim  to  [the  prime  contractor] 
Martin,  or  to  the  Government  through  Martin.   The  GAO  apparently 
concluded  that  this  occurred  because  the  Martin  subcontract  prices 
have  included  a  pro-rata  share  of  environmental  response  costs." 
Based  on  these  comments,  has  GAO  modified  its  position  with  respect 
to  environmental  cleanup  reimbursements  under  the  Aerojet 
subcontract  with  Martin  Marietta? 

Answer:  The  conclusion  referred  to  in  the  quote  is  not  found 
in  GAO's  reports.   GAO's  testimony  stated,  "...Aerojet 
received  over  $5  million  in  cleanup  cost  reimbursements  as  a 
subcontractor  with  Martin  Marietta,  even  though  as  a  prime 
contractor  Aerojet 's  claim  for  the  same  period  was  denied." 
The  related  GAO  observations  in  the  October  1992  report  said 
that  "Reimbursements  in  the  cases  we  examined  occurred  in  a 
variety  of  ways,  including  through  overhead  in  prime 
contracts,  subcontracts,  and  a  negotiated  settlement.   The 
resulting  decisions  varied  in  ways  such  as  whether  profits 
were  included  in  computations,  or  whether  payments  were 
allowed  at  all." 

Thus,  we  viewed  the  subcontract  reimbursement  to  be  a  separate 
decision  that  differed  from  another  decision  on  costs  incurred 
by  the  same  company  during  the  same  time  period  as  the  prime 
contract  claim.   We  did  not  view  it  as  a  resubmittal  of  a 
claim. 
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3.  With  respect  to  the  Navy's  approval  of  applications  for 
indemnification  of  contractors'  environmental  cleanup  costs  under 
Public  Law  85-804,  does  DOD  have  any  policy  addressing  such 
situations  and  is  that  policy  adequate? 

Answer:  The  Navy's  agreeing  to  assume  financial  responsibility 
for  three  contractors'  environmental  cleanup  liabilities  and 
clauses  in  other  contracts  indicate  an  additional  means  by 
which  the  government  may  become  liable  for  significant 
expenditures.   We  found  no  precedents  or  specific  DOD  guidance 
for  approval  of  such  applications,  and  believe  that  DOD  needs 
to  expand  its  guidance  to  fully  describe  the  types  of 
situations  that  qualify  for  indemnification. 

4 .  Does  the  government  recover  any  of  its  reimbursements  to  a 
contractor  which  subsequently  receives  payments  related  to  the 
restored  property,  such  as  insurance  payments  or  sales  proceeds? 

Answer:  In  the  three  case  studies,  we  found  provision  for 
recovery  of  insurance  proceeds.   For  example,  the  government 
payments  to  Aerojet  were  reduced  about  $6.5  million  because  of 
recoveries  from  Aerojet 's  insurers,  and  the  settlement 
agreement  for  future  payments  requires  Aerojet  to  set  aside 
for  DOD's  half  of  any  insurance  recovery.   However,  we  found 
no  provision  in  the  case  studies  for  recoveries  in  the  event 
of  property  sales. 

5.  The  enclosed  Director  of  Defense  Procurement's  January  1993 
response  to  GAO's  October  1992  report  expresses  disagreement  with 
several  major  findings.   What  is  GAO's  position  on  each  of  those 
disputed  findings? 

Answer:  The  major  areas  of  concern  cited  by  DOD  in  January 
1993,  include  disagreement  that  (1)  inconsistent  reimbursement 
decisions  resulted  from  inadequate  policy  guidance,  (2)  the 
cleanup  costs  reimbursed  to  Aerojet  through  subcontracts  with 
Martin  Marietta  were  inappropriate  and  the  result  of 
inadequate  DOD  oversight,  and  (3)  Boeing  was  paid  profit  on 
its  environmental  restoration  costs.   In  addition,  DOD 
expressed  disappointment  that  it  was  not  afforded  an 
opportunity  to  comment  formally  on  a  draft  of  the  GAO  report. 
DOD  said  such  an  exchange  would  have  contributed  to  a  more 
accurate  and  balanced  report. 

DOD's  position  has  changed  since  January  with  regard  to  policy 
guidance  and  profits.   For  example,  in  contrast  to  the  January 
position  that  guidance  was  adequate,  the  Defense  Contract 
Management  Command  and  Defense  Contract  Audit  Agency  have 
begun  an  audit  of  environmental  costs  at  five  contractor 
locations  with  the  aim  of  developing  agency-wide  guidance  and 
procedures  regarding  the  allowability  of  contractors' 
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environmental  costs  included  in  overhead  proposals.   Other 
changes  are  noted  in  our  comments  below. 

(1)  Although  we  believe  improved  policy  guidance  could 
alleviate  problems  noted,  we  recognized  that  reimbursement 
decisions  are  affected  by  a  number  of  factors  and  did  not  say 
that  policy  guidance  caused  the  variations.   We  stated  that 
the  magnitude  of  costs,  the  lack  of  knowledge  as  to  the 
ultimate  total  cost,  and  issues  involving  whether  and  how  such 
costs  should  be  reimbursed  indicate  a  need  for  greater  policy 
guidance.   DOD  also  stated  that  much  of  what  we  characterized 
as  inconsistency  related  to  being  at  different  points  in  the 
process.   DOD  said  that  only  in  the  Aerojet  case  was  a 
certified  and  audited  final  overhead  rate  proposal  provided  by 
the  contractor.   However,  our  data  showed  that  none  of  the 
cases  we  examined  included  a  certified  and  audited  final 
overhead  rate  proposal.   Also,  the  actions  we  described  in 
each  case  occurred  over  longer  periods  of  time,  and  not  just 
at  a  single  point.   Therefore  we  do  not  agree  with  DOD's  view 
that  the  inconsistencies  were  primarily  the  result  of  being  at 
different  points  in  the  process. 

(2)  With  regard  to  cleanup  costs  reimbursed  to  Aerojet  through 
subcontracts  with  Martin  Marietta,  DOD  pointed  out  that  its 
negotiators  were  aware  of  the  Martin  Marietta  subcontracts  and 
factored  the  $5  million  in  question  into  the  settlement  with 
Aerojet.   Our  report  identified  the  differing  treatment  of  the 
separate  Aerojet  submissions  during  the  same  time  period  as  an 
example  of  an  inconsistency  supporting  the  need  for  further 
guidance  regarding  reimbursement  decisions.   To  determine 
whether  the  reimbursements  are  ultimately  handled  in  a  proper 
manner  would  require  completion  of  the  contracts  in  question 
and  audit  of  the  final  settlement  actions. 

(3)  DOD  has  modified  its  January  1993  position,  which 
indicated  its  belief  that  Boeing  was  not  paid  profit  on  its 
environmental  restoration  costs.   DOD  officials  later  said 
they  had  prepared  the  initial  response  based  on  assumptions 
about  how  DOD  guidance  had  been  implemented,  and  had  not 
discussed  the  issues  with  the  appropriate  contracting 
officers.   Also,  as  we  stated  during  testimony,  Boeing  has 
provided  written  confirmation  that  its  contracts  include 
allocations  for  profit  on  environmental  cleanup  expenses. 

With  regard  to  DOD's  formally  commenting  on  a  draft  of  the  GAO 
report,  we  held  an  exit  conference  with  DOD  at  which  we 
provided  the  facts  included  in  our  report.   We  incorporated 
comments  from  that  and  other  meetings  into  the  final  report. 
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Clean  Text  of  Revised  Proposed  Rule  DAR  Case  91-056 

31.205-9  Environmental  costs. 

(a)  Environmental  costs- 

(1)  Are  those  costs  incurred  by  a  contractor  for: 

(i)  The  primary  purpose  of  preventing  environmental  damage;  properly  disposing  of 
waste  generated  by  business  operations;  complying  with  environmental  laws  and  regulations 
imposed  by  Federal,  State,  or  local  authorities;  or 

(ii)  Correcting  environmental  damage. 

(2)  Do  not  include  any  costs  resulting  from  a  liability  to  a  third  party. 

(b)  Environmental  costs  in  paragraph  (a)(l)(i)  of  this  subsection,  generated  by  current 
operations,  are  allowable,  except  those  resulting  from  violation  of  law,  regulation,  or 
compliance  agreement. 

(c)  Environmental  costs  in  paragraph  (a)(l)(ii)  of  this  subsection,  incurred  by  the 
conn-actor  to  correct  damage  caused  by  its  activity  or  inactivity,  or  for  which  it  has  been 
administratively  or  judicially  determined  to  be  liable  (including  where  a  settlement  or  consent 
decree  has  been  issued),  are  unallowable,  except  when  the  contractor  demonstrates  that  it: 

( 1 )  Was  performing  a  Government  contract  at  the  time  the  conditions  requiring 
correction  were  created  and  performance  of  that  contract  contributed  to  the  creation  of  the 
conditions  requiring  correction; 

(2)  Was  conducting  its  business  prudently  at  the  time  the  conditions  requiring  correction 
were  created,  in  accordance  with  then-accepted  relevant  standard  industry  practices,  and  in 
compliance  with  all  then-existing  environmental  laws,  regulations,  permits,  and  compliance 
agreements; 

(3)  Acted  promptly  to  minimize  the  damage  and  costs  associated  with  correcting  it;  and 

(4)  Has  exhausted  or  is  diligently  pursuing  all  available  legal  and  contributory  (e.g.. 
insurance  or  indemnification)  sources  to  defray  the  environmental  costs. 

(d)  In  cases  where  the  current  contractor  is  required  to  correct  environmental  damage 
which  was  caused  by  the  activity  or  inactivity  of  a  previous  owner,  user,  or  other  lawful 
occupant  of  an  affected  property,  the  resulting  environmental  costs  are  unallowable,  except 
when  the  current  contractor  demonstrates  that: 

(1)  The  previous  owner,  user,  or  other  lawful  occupant's  actions  satisfy  the  criteria  in 
paragraphs  (c)(1)  through  (3)  of  this  subsection,  and 

(2)  The  current  contractor  has  complied  with  paragraphs  (c)(3)  and  (4)  of  this  subsection 
during  the  period  that  it  has  owned,  used,  or  occupied  the  property. 

(e)  Paragraphs  (c)  and  (d)  of  this  subsection  do  not  apply  to  costs  incurred  in  satisfying 
specific  contractual  requirements  to  correct  environmental  damage  (e.g..  where  the 
Government  contracts  directly  for  the  correction  of  environmental  damage  at  a  facility  which 
it  owns). 

(0  Increased  environmental  costs  resulting  from  the  contractor's  failure  to  obtain  all 
insurance  coverage  specified  in  Government  contracts  are  unallowable. 

(g)  Costs  incurred  in  legal  and  other  proceedings,  and  fines  and  penalties  resulting  from 
such  proceedings,  are  governed  by  31.205-47  and  31.205-15,  respectively. 
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COMMITTEE  ON  GOVERNMENT  OPERATIONS 
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WASHINQTON.  OC  20818 


May  3,  1990 


Honorable  Charles  A.  Bowsher 
Comptroller  General 
U.S.  General  Accounting  Office 
441  G  Street,  N.W. 
Washington,  D.C.  20548 

Dear  Mr.  Bowsher: 

I  am  requesting  that  the  General  Accounting  Office  investigate  the 
Air  Force's  plan  to  reimburse  the  Boeing  Co.,  Inc.  for  a  portion 
of  the  clean-up  costs  for  two  hazardous  waste  disposal  sites 
reportedly  amounting  to  $27  million,  as  well  as  review  current 
federal  acquisition  regulations  on  environmental  clean-up  cost  in 
government  contracting. 

I  have  noted  reports  of  conflicting  statements  from  Air  Force 
officials  on  whether  the  service  can  reimburse  Boeing.  An  Air 
Force  contracting  officer  in  Seattle,  Washington,  stated  in  a 
deposition  presented  in  a  court  case  concerning  the  clean-up  of 
these  two  sites,  that  the  clean-up  was  not  considered  part  of 
"ordinary  and  necessary"  business  costs.  However,  an  Air  Force 
official  in  the  Contract  Management  Division  is  reported  to  have 
indicated  otherwise. 

Specifically,  I  am  requesting  that  the  GAO  review  1)  what  legal 
basis  exists  for  the  Air  Force  to  reimburse  Boeing's  clean-up 
costs;  2)  what  limitations  in  current  federal  acquisition 
regulations  apply  to  including  such  clauses  in  contracts;  and  3) 
what  the  current  extent  of  taxpayer  liability  for  such  clean-up 
expenses  is  government -wide .  It  is  requested  that  you  be  prepared, 
to  brief  the  Subcommittee  on  your  findings,  conclusions  and. 
recommendations  on  this  matter  no  later  than  June  30,  1990. 

ThanJc  you  for  your  attention  to  this  matter. 

Sincerely, 


Jr. 
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DEPARTMENT  OF  THE   NAVY 

OFFICt    OF    THE    SCCRETART 
WASHINGTON     O.C.    20S30-1OOO 

19  September  1990 

MEMORANDUM  OF  DECISION  UNDER  PUBLIC  LAW  85-804 

Subj :   AUTHORITY  TO  INDEMNIFY  CERTAIN  CONTRACTORS  AND 

SUBCONTRACTORS  AGAINST  NUCLEAR  RISKS  AND  UNUSUALLY 
HAZARDOUS  RISKS  ATTRIBUTABLE  TO  THE  UTILIZATION  OF 
HIGH  ENERGY  PROPELLANTS 

Ref:    (a)   SECNAV  Memorandum  of  Decision  Under  Public  Law 
85-804  of  29  September  89 

Encl :   ( 1 )   Schedule  of  Contractors 

Subject  to  the  following  limitations,  cognizant  Contracting 
Officers  are  authorized  until  1  October  1991  to  include  in  prime 
contracts  described  in  the  next  paragraph,  contract  provisions 
for  the  indemnification  of  the  contractors  listed  in  enclosure 
(1),  and  their  subcontractors  of  any  tier,  against  losses, 
including  liability  to  third  persons  and  the  Government,  and  loss 
of  or  damage  to  the  contractor's  or  subcontractor's  property, 
arising  out  of  and  resulting  from  nuclear  risks  or  from  unusually 
hazardous  risks  attributable  to  the  utilization  of  high  energy 
propellents,  or  from  both.   This  action  is  authorized  pursuant  to 
Public  Law  85-804,  Executive  Order  10789  as  amended  by  Executive 
Order  11610,  FAR  Part  50  and  DoD  FAR  SUP  Part  50. 

This  decision  is  limited  to  prime  contracts  by  or  for  the 
Navy  for: 

a.  procurement  of  nuclear-powered  vessels  or  components 
thereof;  or 

b.  procurement  of  POLARIS,  POSEDION,  TRIDENT  or  Tomahawk 
Cruise  Missiles,  or  components  thereof,  or  other  components  or 
subcomponents  of  the  POLARIS,  POSEIDON,  TRIDENT  or  Tomahawk 
Cruise  Missile  weapon  systems;  or 

c.  repair,  modification,  support  or  services  relating  to 
nuclear-powered  vessels,  POLARIS,  POSEIDON,  TRIDENT  or  Tomahawk 
Cruise  Missiles  or  other  components  of  the  POLARIS,  POSEIDON, 
TRIDENT  or  Tomahawk  Cruise  Missile  weapon  systems  or  components 
thereof. 

As  used  in  this  decision  — 
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a.  "nuclear  risks"  are  those  risks  attributable  to  the 
radioactive  toxic,  explosive,  or  other  hazardous  properties  of 
"special  nuclear  material",  "by-product  material"  or  "source 
material",  as  such  materials  are  defined  in  the  Atomic  Energy  Act 
of  1954,  as  amended. 

b.  "unusually  hazardous  risks"  are  the  risks  of  explosion, 
detonation,  burning  or  propulsion  attributable  to  the  utilization 
of  high  energy  propellants  in  (i)  POLARIS,  POSEIDON,  TRIDENT,  or 
Tomahawk  Cruise  Missiles,  or  of  any  component  thereof,  or  (ii) 
propel lant-powered  POLARIS,  POSEIDON,  TRIDENT  or  Tomahawk  Cruise 
test  missiles  or  of  any  component  thereof,  or  (iii)  any  other 
component  or  subcomponent  of  the  POLARIS,  POSEIDON,  TRIDENT  or 
Tomahawk  Cruise  Missile  weapon  systems  which  uses  high  energy 
propellants. 

This  decision  is  based  upon  the  condition  that  each  listed 
contractor  maintains  financial  protection  of  the  types  set  forth 
in  enclosure  (1).   Further,  if  the  amount  of  coverage  for  any 
contractor  is  reduced  by  more  than  10%,  this  class  decision  shall 
no  longer  apply  to  that  contractor  and  any  indemnification  of 
that  firm  under  Public  Law  85-804  shall  be  made  only  upon 
separate  request  to  and  decision  by  the  Secretary  of  the  Navy. 
Regardless  of  the  amount  involved.  Contracting  Officers  shall 
notify  the  Office  of  the  Assistant  Secretary  of  the  Navy 
(RD  &  A)  (APIA)(PP),  of  all  changes  in  coverages  made  by  any 
listed  contractor. 

This  decision  does  not  authorize  (i)  amendments  without 
consideration  within  the  meaning  of  FAR  Par  50,  Subpart  50.3; 
(ii)  indemnification  under  any  contract  or  subcontract  against 
any  incidents  occurring  before  indemnification  provisions,  as 
authorized  herein,  are  included  in  such  contract  or  subcontract; 
or  (iii)  indemnification  under  research  or  development  contracts 
against  claims,  losses  or  damage  when  indemnity  is  available 
under  10  U.S.C.  2354. 

Indemnification  of  subcontractors  may  be  provided  under 
authority  of  this  decision  only  when — 

a.  the  government  will  receive  the  benefits  of  any  cost 
savings  to  the  subcontract   3,  the  prime  contractor  and  all 
higher  tier  subcontractors  resulting  from  such  subcontractor 
indemnification,  and 

b.  either  — 

( 1 )  the  subcontract  is  a  new  subcontract  entered  into 
hereafter,  or 

(2)  the  subcontract  contains  an  express  provision  for 
the  inclusion  of  such  subcontractor  indemnification  without 
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further  consideration,  which  provision  was  included  in  the 

subcontract  as  originally  written  prior  to  the  date  of  this 

Memorandum  of  Decision  pursuant  to  express  provision  therefore  in 

the  prime  contract  and  in  each  higher  tier  subcontract. 

c.  The  limitations  on  indemnification  of  subcontractors  may 
be  accomplished  by  withholding  approval  required  in  the  prime 
contracts  for  such  subcontractor  indemnification. 

d.  All  contract  indemnification  clauses  shall  comply  with 
applicable  provisions  of  FAR  Part  50,  Subpart  50.4. 

e.  the  requirements  of  FAR  50.307  shall  be  complied  with. 

When  indemnification  provisions  are  included  in  a  prime 
contract  pursuant  to  the  authority  of  this  decision,  the 
cognizant  purchasing  office  shall  immediately  submit  to  the 
Contract  Adjustment  Board  a  report  referencing  this  Memorandum  of 
Decision  and  containing  the  following  information:   (i)  name  and 
address  of  the  contractor,  (ii)  cognizant  purchasing  office, 
(iii)  contract  number  and  date,  and  (iv)  a  brief  description  of 
the  supplies  or  services  procured  under  the  contract. 

The  actual  or  potential  cost  of  the  actions  hereby 
authorized  is  impossible  to  estimate  since  it  is  contingent  upon 
the  occurence  and  extent  of  loss  resulting  from  nuclear  incidents 
or  unusually  hazardous  incidents  attributable  to  the  utilization 
of  high  energy  propel lants.  Such  incidents  may  never  occur;  but 
in  the  event  of  a  major  event,  many  millions  of  dollars  could  be 
involved. 

I  find  that  this  action  will  facilitate  the  national 
defense.   In  the  event  of  a  major  incident  arising  from  nuclear 
risks  or  unusually  hazardous  risks  attributable  to  the 
utilization  of  high  energy  propel lants,  the  possible  claims 
against  and  loss  to  the  contractors  and  subcontractors  could  be 
so  large  that  the  full  potential  risks  would  exceed  available 
insurance  leaving  the  contractors '  and  subcontractors '  financial 
and  productive  ability  in  Jeopardy.   The  principle  of 
indemnification  against  risks  of  this  kind  is  recognized  in 
Executive  Orders  10789,  11610  and  Congressional  Committee  reports 
recommending  passage  of  Public  Law  85-804. 

This  Memorandum  of  Decision  succeeds  the  authorization 
contained  in  reference  ( a ) . 


H.  Lawrence  Garrett,  III 
Secretary  of  the  Navy 
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(INSURANCE  POLICY  LIMITS  ARE  BUSINESS  SENSITIVE  - 
DO  NOT  GIVE  TO  CONTRACTORS! 


SCHEDULE  OF  CONTRACTORS 


CONTRACTORS 

Charles  Stark  Draper 
Laboratory,  Inc. 


COVERAGE 


General  Liability 


General  Dynamics  Corp.  General  Liability 

Aircraft  Products 


General  Electric  Co. 
Honeywel 1 ,  Inc . 
Hughes  Aircraft  Co. 
IMO  Industries,  Co. 
Kaman  Sciences  Corp. 
Librascope  Corp. 


Kearfott  Guidance 
&  Navigation  Corp. 

Lockheed  Corp. 


McDonnell  Douglas 
Corp. 

Newport  News  Ship- 
building &  Dry  Dock  Co. 


Raytheon  Co. 


General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 


General  Liability 
Aircraft  Products 


Rockwell  International  General  Liability 
Corp.  Aircraft  Products 

Unisys  Corp. 


Vitro  Corp. 


Westinghouse  Electric 
Corp. 


General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 


LIMITS  OF  LIABILITY 


$ 

26,000,000 

$ 

251,000,000 

$ 

500,000,000 

$ 

325,000,000 

$ 

1,010,000,000 

$ 

201,000,000 

$ 

750,000,000 

$ 

100,000,000 

$ 

1,000,000,000 

$ 

20,000,000 

$ 

300,000,000 

$ 

13,000,000 

$ 

100,000,000 

$ 

50,000,000 

$ 

100,000,000 

$ 

22,000,000 

$ 

20,000,000 

$ 

200,000,000 

$ 

1,000,000,000 

$ 

150,000,000 

$ 

1,000,000,000 

$ 

200,000,000 

$ 

325,000,000 

$ 

500,000,000 

$ 

275,000,000 

$ 

1,000,000,000 

$ 

100,000,000 

$ 

750,000,000 

$ 

150,000,000 

$ 

300,000,000 

$ 

190,000,000 

$ 

1,200,000,000 

NOTE:  General  Liability  is  on  the  comprehensive  policy  form  and 
contains  nuclear  energy,  automobile,  aircraft  and  missile 
liability  exclusions.  * 
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Comptroller  General 
of  the  United  State* 

Washington,  D.C.  20648 


B-239712 
January  23,  1991 


The  Honorable  John  Conyers,  Jr. 
Chairman,  Legislation  and 

National  Security  Subcommittee 
Committee  on  Government  Operations 
House  of  Representatives 

Dear  Mr.  Chairman: 

This  responds  to  your  May  3,  1990,  letter  asking  us  to 
investigate  a  reported  Air  Force  plan  to  reimburse  the  Boeing 
Corporation  for  certain  environmental  cleanup  costs  in  the 
Seattle  area.   Specifically,  you  ask  that  we  review  the  legal 
basis  under  which  the  Air  Force  is  reimbursing  Boeing,  and  the 
Federal  Acquisition  Regulation's  (FAR)  limitations,  if  any,  on 
reimbursement . 

We  have  determined  that  the  Air  Force  and  Boeing  have  entered 
into  a  "forward  pricing  agreement"  to  provide  that 
environmental  cleanup  costs  would  be  treated  as  ordinary  and 
necessary  business  overhead  costs  to  the  extent  that  they  are 
allowable  under  FAR  cost  principles.   A  more  detailed 
response  to  your  request  follows. 

You  also  have  asked  us  to  determine  the  current  extent  of 
taxpayer  liability  for  such  cleanup  expenses  government- 
wide.   We  discussed  this  matter  with  your  office  and  it  was 
agreed  that  for  the  present  we  would  provide  you  with  the 
results  of  work  we  had  underway  to  try  to  determine  the 
Department  of  Defense's  estimated  costs  for  environmental 
cleanup  of  contaminated  sites  as  of  the  time  we  received  your 
request . 

Background 

The  Boeing  cleanups  involve  hazardous  waste  at  two  locations 
in  the  State  of  Washington  at  which  Boeing  operates 
government -owned  facilities.   These  sites--the  Western 
Processing  site  located  near  Kent,  and  the  Queen  City  Farms 
site  in  Maple  Valley — must  now  be  cleaned  up  under  consent 
decrees  involving  Boeing  and  the  Environmental  Protection 
Agency  (EPA) .   The  clean-up  costs  for  these  two  sites  are 
estimated  to  be  about  $70  million. 
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Under ^the  consent  decrees,  Boeing  agreed  to  be  responsible 
for  the  bulk' of  the  cleanup  costs.   When  its  insurance 
companies  refused  reimbursement,  the  firm  sued  the  insurers. 
We  understand  that  the  jury  found  that  Boeing  did  not 
knowingly  contaminate  the  two  sites  in  the  1950' s  and  1960's, 
but  that  it  knew  during  the  1970' s  that  the  toxic  material  it 
disposed  of  at  the  sites  presented  an  environmental  threat. 
(Boeing  Co.  v.  Aetna  Casualty  &  Surety  Co.,  D.C.W.D.Wash. , 
No.  C86-352WD,  verdict  rendered  September  21,  1990 .  >kA  Boeing 
reportedly  believes  that  the  insurance  coverage  available  to 
it  under  the  recent  verdict  will  adequately  cover  its  cleanup 
obligations,  but  attorneys  representing  the  insurers  are  said 
to  be  considering  an  appeal. 

During  the  course  of  litigation,  newspaper  articles  appeared 
reporting  conflicting  statements  by  Air  Force  personnel 
regarding  the  existence  of  an  "agreement"  under  which  the 
Air  Force   would  reimburse  Boeing  for  up  to  527  million  of  the 
cost  required  to  clean  up  two  hazardous  waste  dumps. 

The  Agreement 

There  is  no  formax  agreement  under  which  the  Air  Force  is 
expressly  obligated  to  reimburse  Boeing  $27  million  for  the 
cleanup  costs  at  the  two  locations.   However,  our  review  of 
Internal  Air  Force  documents,  and  discussions  with  Air  Force 
personnel,  show  that  in  April  1988  Boeing  submitted  a  Cost 
Accounting  Practices  Disclosure  Statement  for  the  Air  Force's 
approval.   That  Disclosure  Statement  proposed  that 
environmental  cleanup  expenses,  exclusive  of  fines  or 
penalties  and  expenses  covered  by  insurance,  would  be  treated 
by  the  contractor  as  "ordinary  and  necessary  business  overhead 
costs  in  the  year  paid."  The  Statement  also  discussed 
allocation  bases  for  the  cleanup  costs,  and  listed  the  cost 
accounting  standards  Boeing  believed  applicable  to  the 
expenses.   The  Air  Force  contracting  officer  accepted  Boeing's 
disclosure  statement  on  May  18,  1988,  for  forward  pricing 
purposes. 

The  Air  Force  estimates  that  Boeing  will  price  a  total  of 
approximately  $27  million  into  eligible  government  contracts 
to  recover  a  share  of  the  cleanup  costs  from  the  government. 
Air  Force  officials  believe  that  Boeing  already  has  recovered 
approximately  $12.8  million  of  those  costs  through  government 
contracts  priced  from  1984  through  1989.   Also,  the  agreement 
provides  that  if  Boeing  recovers  from  its  insurers  or  other 
sources  for  costs  it  has  priced  into  contracts,  the  recovery 
will  be  credited  to  the  government. 

The  Air  Force/Boeing  agreement  does  not  in  itself  establish 
that  particular  environmental  cleanup  costs  will  be 
reimbursable  under  the  firm's  contracts  with  the  government, 
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but  that  they  may  be  reimbursable  under  overhead  principles. 
The  FAR  requires  that  the  treatment  of  costs  under  advance 
agreements  be  consistent  with  cost  principles;  a  fundamental 
principle  is  that  any  specific  costs  are  payable  only  if  they 
are  "allowable."   See  FAR§  31.109.   There  is,  at  present,  no 
specific  provision  in  the  FAR  governing  the  allowability  of 
costs  incurred  by  a  government  contractor  in  complying  with 
various  laws  and  regulations  for  protection  or  cleanup  of  the 
environment.   Nevertheless,  as  a  general  matter  a  cost  is 
allowable  if  it  meets  the  criteria  for  each  of  the  factors  set 
out  in  FAR  §  31.201-2:  (1)  reasonableness,  (2)  allocability, 
(3)  compliance  with  cost  accounting  standards,  (4)  compliance 
with  contract  terms,  and  (5)  meet  any  other  specific  FAR 
limitations . 

The  Air  Force  is  still  considering  whether  any  of  Boeing's 
Seattle  area  cleanup  costs  are  specifically  limited  by  the 
-FAR,  and  whether  claimed  costs  are  reasonable.   (There 
'evidently  is  no  concern  about  the  other  three  elements  of  cost 
allowability . ) 

The  FAR  specifically  limits  the  allowability  of  certain 
selected  costs.   FAR  §  31.205.   Particularly  relevant  to  the 
allowability  of  environmental  cleanup  costs  are  the  FAR 
provisions  relating  to  fines  and  penalties.   The  FAR  provides 
that  costs  of  fines  and  penalties  resulting  from  violations 
of,  or  failure  of  the  contractor  to  comply  with,  federal, 
state,  or  local  laws  and  regulations  are  unallowable,  except 
when  incurred  as  a  result  of  contract  compliance  or  written 
instructions  from  the  contracting  officer.   FAR  §  31.205-15. 
According  to  a  Boeing  official,  the  consent  decree  requiring 
cleanup  of  one  of  the  sites  specifically  states  that  the 
payment  "is  not  a  penalty  or  monetary  sanction."   The 
government's  Corporate  Administrative  Contracting  Officer 
nevertheless  has  notified  Boeing  that  the  Air  Force  will 
consider  the  standards  on  fines  and  penalties  before  agreeing 
to  pay  Boeing's  environmental  cleanup  costs. 

As  stated  above,  the  Air  Force  also  is  considering  the 
reasonableness  of  the  costs  in  issue  with  respect  to  their 
allowability  under  the  FAR.   A  cost  is  reasonable  if,  in  its 
nature  and  amount,  it  does  not  exceed  that  which  would  be 
incurred  by  a  prudent  person  in  conducting  a  competitive 
business.   FAR  §  31.201-3.   A  variety  of  considerations  and 
circumstances  govern  determinations  of  reasonableness.   In 
addition  to  whether  the  cost  is  of  the  type  generally 
recognized  as  ordinary  and  necessary  for  the  conduct  of  the 
contractor's  business,  the  considerations  include  federal  and 
state  laws  and  regulations,  and  the  contractor's  respon- 
sibilities to  the  government  and  the  public  at  large. 
FAR  §  31. 201-3 (b) . 
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According  to  the  Air  Force,  it  generally  views  cleanup  costs 
under  the  Comprehensive  Environmental  Response,  Compensation, 
and  Liability  Act  (CERCLA)  as  reasonable  where  the 
contractor's  financial  responsibility  under  the  Act  arises 
without  evidence_o_f_ fault  on  the  contractor's  part.   Boeing's 
underlying  liability  for  cleanup  at  both  dump  sites  arises 
from  consent  orders  issued  on  the  basis  of  underlying  CERCLA 
actions  and,  according  to  Air  Force  officials,  neither  consent 
order  contains  any  discussion  of  culpability. 

The  Air  Force  further  advises  that  in  May  1987  Boeing  proposed 
an  advance  agreement  that  all  cleanup  costs  were  reasonable, 
but  that  the  contracting  officer  rejected  the  proposal  on  the 
basis  that  not  all  non-insured  costs  were  ordinary  and 
necessary  expenses,  and  that  the  reasonableness  of  particular 
costs  necessarily  has  to  be  determined  on  a  case-by-case 
basis.   The  Air  Force  says  that  determinations  of  the 
reasonableness  of  costs  claimed  by  Boeing  will  include 
consideration  of  information  developed  in  the  private 
litigation  along  with  all  the  other  facts  and  circumstances 
surrounding  the  cleanups. 

Unless  you  publicly  announce  its  contents  earlier,  we  will 
make  no  further  distribution  of  this  letter  for  30  days. 

Sincerely  yours. 


' Comptroller  General 
of  the  United  States 
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The  Honorable  Richard  B.  Cheney 

Secretary 

Department  of  Defense 

The  Pentagon 

Washington,  D.C.  20301 

Dear  Mr.  Secretary: 

We  are  writing  to  request  that  you  take  immediate  action  to 
address  the  lack  of  reliable  information  on  past  and  future  costs 
to  the  government  of  environmental  cleanup  at  defense  contractor 
sites. 

Enclosed  is  a  copy  of  a  recent  General  Accounting  Office 
report  we  requested  on  the  total  cost  of  defense  contractors' 
environmental  cleanup  efforts  and  the  cost  so  far  to  the 
taxpayers.   We  also  requested  an  assessment  of  prospective 
environmental  cleanup  costs.   We  did  so  after  learning  that  the 
Department  of  Defense  is  reimbursing  individual  contractors 
millions  of  dollars  for  environmental  cleanup  work  associated 
with  the  performance  of  DoD  contracts.   We  are  most  concerned 
that  the  government  not  be  billed  for  cleanup  costs  that  should 
be  the  responsibility  of  those  contractors. 

The  results  of  this  initial  GAO  review  convince  us  that  DoD 
has  no  regulations  or  procedures  in  place  for  the  capture  of  data 
on  environmental  cleanup  costs.   The  only  data  that  is  collected 
is  apparently  maintained  at  hundreds  of  individual  government 
plant  representative  offices.   In  other  words,  there  is  no 
centralized  repository  for  such  data.   We  believe  that  with  the 
extraordinary  growth  in  the  need  for  and  performance  of 
environmental  cleanup  and  the  decline  of  budget  resources,  both 
DoD  and  Congress  must  have  a  method  for  accurately  assessing  the 
extent  of  possible  future  government  liability. 

Mr.  Secretary,  we  commend  this  GAO  report  to  you  and  ask 
that  you  immediately  begin  to  institute  procedures  for  collecting 
accurate  data  on  contractors'  past  and  projected  environmental 
cleanup  costs  and  the  potential  cost  to  the  government. 
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The  Honorable  Richard  B. 
July  8,  1992 
Page  Two 


Cheney 


Please  advise  us  of  the  steps  you  have  taken  to  do  so  by 

tt^V^l  lkJ?*2'*   nY°Ur  Staff  Sh°uld  cont^t  James  C.  Turner  at 
(202)  225-5147  and  Donna  Martin  at  (202)  225-7920  of  the 
Committee  staff  to  coordinate  your  response  to  this  request. 

Sincerely, 


John 
Chairman 


Barbara  Boxer 
Member 


Enclosure 
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THE  ASSISTANT  SECRETARY  OF  THE  NAVY 

(Research,  Development  and  Acquisition) 
WASHINGTON,  DC.  20350-1000 


AUG  0  3  1992 


MEMORANDUM  FOR  THE  COMMANDER,  NAVAL  SEA  SYSTEMS  COMMAND 

Subj :   CLAIMS  UNDER  INDEMNIFICATION  CLAUSES  FOR 
REMEDIATION  AT  MAXEY  FLATS 

1.  This  memorandum  addresses  claims  made  by  three  Navy 
contractors  under  the  nuclear  risk  indemnification  clauses  in 
Navy  contracts  for  the  contractors'  share  of  liability  in  the 
remediation  of  the  Maxey  Flats  low  level  radioactive  waste 
(LLRW)  disposal  site. 

2.  Maxey  Flats  is  a  Kentucky  owned  and  licensed  LLRW  disposal 
site  used  from  1963  to  1977  by  generators  of  LLRW,  including  the 
Navy,  other  Federal  agencies,  government  contractors  and  other 
private  parties.   The  Navy  and  Navy  contractor  waste  resulted 
primarily  from  repair  and  overhaul  of  nuclear  powered  ships. 
Maxey  Flats  is  on  the  National  Priorities  List  under  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability 
Act  (CERCLA) .   EPA  has  selected  a  clean  up  remedy,  issued  a 
Record  of  Decision,  and  begun  settlement  negotiations.   The  total 
remediation  costs  cannot  be  determined  precisely  at  this  time, 
but  the  current  cost  estimate  by  the  potentially  responsible 
parties  (PRPs)  is  $82M. 

3 .  Potential  Navy  cost  for  the  remediation  can  be  divided  into 
direct  shares  resulting  from  disposal  by  Navy  activities,  such  as 
the  Naval  Shipyards,  and  indirect  shares  resulting  from  disposal 
by  contractors  performing  work  under  Navy  contracts.   There  are 
no  issues  pending  regarding  responsibilities  for  direct  shares. 
Navy  responsibility  for  indirect  shares  (Navy  contractor  shares) 
is  dependent  on  the  terms  of  the  relevant  contracts. 

4.  Three  Navy  contractors  (Newport  News,  GD/Electric  Boat  and 
Ingalls) ,  are  PRPs  and  have  contracts  that  contain  the  clause 
"Nuclear  Risk — Indemnification  Under  P.L.  85-804."   Under  this 
clause,  the  Navy  has  agreed  to  indemnify  contractors  for  claims 
by  third  parties  for  damage  to  persons  or  property  not  otherwise 
covered  by  insurance.   The  three  contractors  are  asserting  claims 
for  indemnification  under  the  contract  clause  for  their  shares  of 
the  remedial  effort  at  Maxey  Flats.   These  contractors 
contributed  approximately  3.1%  of  the  total  volume  of  waste  to 
the  site  from  work  performed  under  Navy  contracts.   The  Navy 
direct  share,  primarily  from  Naval  Shipyards,  is  approximately 
6.8%  of  the  total  volume.   CERCLA  allows,  and  EPA  recognizes,  the 
ability  of  PRPs  to  decide  among  themselves  their  contractual 
obligations  to  each  other. 
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5.   The  contractors'  claims  have  been  reviewed  and  the  Navy 
agrees  that  it  is  appropriate  to  provide  relief  under  the 
indemnification  clauses  of  the  contracts  by  assuming  the 
contractors'  share  of  the  remediation.   The  clauses  indemnify  the 
contractors  for  unforeseen  and  uninsurable  risk  resulting  from 
the  performance  of  nuclear  work.   One  may  reasonably  conclude 
that  under  the  nuclear  risk  clauses  the  companies  are  entitled  to 
indemnification  for  remediation  at  Maxey  Flats.   Under  the 
contracts,  the  Navy  may  take  the  place  of  these  contractors  in 
negotiations  with  EPA.   Since  negotiations  have  begun,  you  should 
immediately  notify  the  contractors  and  EPA  of  this  decision,  and 
proceed  with  appropriate  implementing  action. 


yC-\>  £■  ■  — 


Z  Gerald  A.  Cann 
stant  Secretary  of  the  Navy 
(Research,  Development  and  Acquisition) 
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Special  Invoice 

Why  Pollution  Costs 
Of  Defense  Contractors 
Get  Paid  by  Taxpayers 

Fuzzy  Rules  and  Ironic  Effect 
Of  EPA  Policy  Let  Finns 
Bill  Cleanups  to  Pentagon 

'Ordinary  Business  Expense' 


By  Bill  Richakds 
And  Andy  Pasztob 

Staff  Repomrt  of  The  Wall  Stout  Joubnal 

RANCHO  CORDOVA.  Calif.  -  When  a 
California  jury  ruled  in  January  that  Aero- 
jet General  Corp.  had  knowingly  polluted 
its  rocket-engine  plant  here  for  23  years, 
the  company  looked  like  a  big  loser. 

Given  the  sprawling  dimensions  of 
Rancbo  Cordova's  pollution  problem- 
some  eight  trillion  gallons  of  ground  water 
contaminated  with  at  least  161  chemicals 
In  an  underground  plume  stretching  three 
miles  -  and  evidence  that  the  company 
fouled  the  site  In  direct  violation  of  an 
order  by  the  local  water  board,  Aerojet's 
reaction  to  the  verdict  seemed  a  bit  mild. 
The  company  Issued  a  press  release  de- 
claring the  decision  "unfortunate." 

But  when  Aerojet  mentioned  that  It  had 
already  received  more  than  S36  million  in 
Defense  Department  funds  to  cover  initial 
cleanup  costs  at  the  8,400-acre  site,  and 
was  pressing  the  Pentagon  for  millions 
more,  the  real  loser  at  Rancbo  Cordova 
became  clear. 
Passing  On  Costs 

Aerojet,  a  unit  of  GenCorp,  claims  the 
cleanup  of  Rancbo  Cordova  Is  an  "ordi- 
nary and  necessary"  business  expense, 
and  the  Pentagon  ought  to  pick  up  the  tab. 
Moreover,  the  company  says  that  even  If  It 
did  willfully  pollute  the  site,  federal  con- 
tracting rules  don't  prevent  it  from  billing 
the  Defense  Department  for  the  cleanup. 

"We're  like  any  other  business."  says 
William  L.  Berry,  Aerojet's  senior  counsel. 
"We  have  to  pass  our  costs  on  to  the 
customer.  And  in  this  case  the  customer  is 
the  government" 

Aerojet's  cleanup  claim,  and  a  growing 
pile  of  similar  bills  from  other  defense 
contractors  with  toxic  pollution  problems, 
nave  become  a  mounting  concern  among 
federal  lawmakers,  ever  since  the  practice 
first  c»t»>  to  light  nearly  two  years  ago. 
Defense  contractors  are  among  the  na- 
tion's biggest  polluters.  For  example,  the 
EPA  has  cited  the  10  largest  defense 
contractors  more  than  200  times  (or  pollut- 
ing Superfund  dump  sites. 

A  General  Accounting  Office  survey 

/last  month  indicates  the  bills  could  be 


Odd  Conflict 

How  did  the  Defense  Department  get 
Jrito  this  fix?  Mainly  for  two  reasons.  One 
"Is  the  fuzzy' language  of  federal  regula- 
tions. The  other  is  a  curious  conflict  be- 
tween the  Environmental  Protection 
Agency  and  the  Defense  Department  over 
the  meaning  of  EPA  legal  actions. 

Rsncho  Cordova,  which  some  experts 
say  could  eventually  cost  S150  million  to 
clean  up,  is  something  of  a  case  study  in 
defense-site  pollution.  Internal  company 
documents  introduced  In  a  scrap  between 
Aerojet  and  Its  Insurers  In  a  civil  suit  In 
state  court  last  year  show  that  the  com- 
pany for  23  years  poured  toxic  chemicals 
Into  unlined  settling  ponds  at  the  rocket- 
engine  plant  The  runoff,  laced  with  such 
chemicals  as  trichloroethylene  and  ammo- 
nium perchtorate.  percolated  into  under- 
ground water  and  made  its  way  into 
nearby  drinking-water  wells  and  the 
American  River. 

In  court.  Aerojet's  attorneys  argued 
that  the  company  had  followed  established 
waste-disposal  procedures  at  the  time  and 
first  discovered  the  pollution  problems  to 
1978.  But  Aerojet's  flies  show  it  was  spedfl- 
cally  warned  by  the  Calif  ornia  Regional 
Water  Pollution  Control  Board  not  to  dump 
toxic  chemicals  Into  the  ground  when  it 
set  up  the  plant  In  1962. 
Spreading  Plume 

According  to  Aerojet's  documents,  the 
chemicals  penetrated  the  site  so  thor- 
oughly that  fumes  coming  from  the  soil 
killed  a  plumber  working  to  a  trench  near 
the  settling  ponds  In  1957.  Aerojet's 
ground-water  tests  indicated  the  pollution 
was  spreading,  but  the  company  didn't 
report  the  findings  to  the  water  board  for 
years.  A  I960  memo  by  a  plant  vice  presi- 
dent warned  that  spreading  underground 
contamination  of  the  site  by  trichtoroethy- 
lene.  which  can  cause  cancer  under  certain 
circumstances,  could  'become  a  matter  of 
public  safety." 

Aerojet's  Mr.  Berry  denies  the  com- 
pany mishandled  its  hazardous-waste  dis- 
posal. He  says  Aerojet  is  appealing  the 
jury's  decision  that  the  company,  not  Its 
insurers,  should  be  liable  for  the  costs.  But 
Richard  Seaboit,  an  attorney  who  argued 
the  Insurers' case,  says:  "B  took  the  jury 
four  hours  [to  And  Aerojet  liable t  after  a 
three-month  trial;  that's  bow  dear-cut  this 
case  was." 

When  the  cleanup  bills  for  Rancbo 
Cordova  began  coming  in.  Aerojet  passed 
them  on  to  the  Defense  Department  In 
1990.  the  Pentagon  approved  initial  pay- 
mecu  of  S36.8  million  for  cleaning  the  site. 
The  company  has  Wed  a  claim  for  an 
additional  S13  mUlton.  and  Mr.  Berry  says 
Mease  Tvnt  w  hve  A3.  ~ 
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OFFICE  OF  THE  UNDER  SECRETARY  OF  DEFENSE 

WASHINGTON.  DC    2030}j;3t>bo 

uk  Mail  (Br 


acquisition  SFP  Q  f~T999  **v 

DP/CPF 


Honorable  John  Conyers,    Jr.  RECEIVED            T'^f'yZ. 

Chairman 

Committee  on  Government  Operations  SEP  0  2  1992 

House  of  Representatives 

Washington,  DC  20515  "£x~;  £  '**i! '  'L-  0N 

3  rn\/cDi.ikiCKii   adcdatiam 


GOVERNMENT  OPERATIONS 


Dear  Mr.  Chairman: 


This  is  in  response  to  your  July  8,  1992  letter  to  Secretary 
Cheney  regarding  the  reimbursement  of  defense  contractor 
environmental  cleanup  costs.  We  welcome  the  opportunity  to  comment 
on  the  recent  General  Accounting  Office  (GAO)  final  fact  sheet  report 
entitled  "DOD  ENVIRONMENTAL  CLEANUP:   Information  on  Contractor 
Cleanup  Costs  and  DoD  Reimbursements,"  which  you  enclosed  with  your 
letter. 

DoD  auditors  and  contracting  officers  evaluate  environmental 
cleanup  costs  in  exactly  the  same  fashion  as  they  evaluate  any  other 
type  of  cost  which  may  be  included  in  a  contractor  overhead  rate 
proposal.  Pursuant  to  Federal  Acquisition  Regulation  (FAR)  31.201-2, 
such  costs  are  allowable  on  government  contracts  only  if  they  are 
reasonable  both  in  nature  and  amount,  are  allocable  to  the  contract 
in  question,  and  are  consistent  with  the  specific  terms  of  that 
contract.  As  an  example,  DoD  contracting  officers  may  use  the  FAR's 
reasonableness  criteria  to  disallow  cleanup  costs  which  result  from 
contractor  noncompliance  with  applicable  environmental  laws  or 
regulations. 

When  no  contractor  malfeasance  exists,  simple  equity,  as  well  as 
the  FAR  allowability  criteria,  dictates  that  the  government  should 
pay  its  fair  share  of  environmental  cleanup  costs.  Examples  are  when 
the  environmental  damage  occurred  notwithstanding  the  exercise  of  due 
care  by  a  contractor  who  was  complying  with  applicable  laws  or 
regulations,  or  when  it  resulted  from  specific  government  direction. 
In  such  cases,  these  are  normal  costs  of  doing  business,  which  the 
firm  involved  must  recover  through  the  overhead  rate  applied  to  both 
its  commercial  and  government  customers. 

There  is  no  "loophole"  in  our  procurement  procedures  which 
permits  inappropriate  recovery  of  environmental  cleanup  costs  by 
defense  contractors.  A  more  complete  explanation  in  the  GAO  fact 
sheet  of  the  current  regulatory  requirements  for  evaluating  the 
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allowability  of  environmental  cleanup  costs  on  government  contracts 
would  have  avoided  the  misperception  held  by  some  that  a  "loophole" 
exists. 

The  fact  sheet  implied  that  the  Department  was  deficient  in  not 
maintaining  a  centralized  data  base  on  defense  contractor 
environmental  cleanup  costs.   Such  data  are  not  necessary  for 
properly  determining  the  allowability  of  these  costs  on  government 
contracts.   Moreover,  environmental  cleanup  costs  are  not  unique  in 
this  regard;  the  Department  does  not  routinely  collect  centralized 
data  on  other  categories  of  contractor  overhead  costs.   The  cost  of 
centralized  data  collection  would  be  outweighed  by  the  limited  value 
to  DoD  of  such  a  data  base. 

Individual  program  offices  within  DoD  do  estimate,  as  necessary, 
the  impact  of  significant  contractor  overhead  costs,  including 
environmental  cleanup  costs,  in  determining  budgets  for  particular 
programs.   Further,  the  government  representatives  in  the 
contractor's  plant  responsible  for  contract  administration  and  audit 
do  have  visibility  into  the  contractor's  environmental  cleanup  costs. 

We  regret  that  the  Department  was  not  permitted  to  formally 
comment  on  a  draft  of  the  GAO  fact  sheet.   However,  we  appreciate 
this  opportunity  to  explain  why  DoD  does  not  collect  centralized  data 
on  contractor  environmental  costs  and  to  emphasize  that  the  absence 
of  these  data  in  no  way  compromises  our  ability  to  properly  evaluate 
the  allowability  of  such  costs.  A  similar  letter  has  been  sent  to 
Congresswoman  Boxer . 

Sincerely, 


Eleanor  R.  Spector 

Director,  Defense  Procurement 


cc:   Honorable  Frank  Horton 
Ranking  Republican 
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DEPARTMENT   OF  THE  NAVY 

OrriCE    Of    THl    8ECRETADT 
WAIHINOroN,    O.C.    10330   1003 


MEMORANDUM  OF  DECISION  UNDER  PUBLIC  LAW  85-804 


30  September  1992 


Subj:   AUTHORITY  TO  INDEMNIFY  CERTAIN  CONTRACTORS  AND 

SUBCONTRACTORS  AGAINST  NUCLEAR  RISKS  AND  UNUSUALLY 
HAZARDOUS  RISKS  ATTRIBUTABLE  TO  THE  UTILIZATION  OF 
HIGH  ENERGY  PR0PELLANT3 

Ref :   (a)   SECNAV  Memorandum  of  Decision  Under  Public  Law 
85-804  of  18  September  91   * 

Encl:   (1)   Schedule  of  Contractors 

Subject  to  the  following  limitations,  cognizant  Contracting 
Officers  are  authorized  until  l  October  1993  to  include  In  prime 
contracts  described  in  the  next  paragraph,  contract  provisions 
for  the  indemnification  of  the  contractors  listed  in  enclosure 
(1),  and  their  subcontractors  of  any  tier,  against  losses, 
including  liability  to  third  persons  and  the  Government,  and  loss 
of  or  damage  to  the  contractor's  or  subcontractor's  property, 
arising  out  of  an  resulting  from  nuclear  risks  or  from  unusually 
hazardous  risks  attributable  to  the  utilization  of  high  energy 
propellants,  or  from  both.   This  action  is  authorized  pursuant  to 
Public  Law  85-804,  Executive  Order  10789  as  amended  by  Executive 
Order  11610,  FAR  Part  50  and  DoD  FAR  SUP  Part  50. 

This  decision  is  limited  to  prime  contracts  by  or  for  the 
Navy  for: 

a.  procurement  of  nuclear-powered  vessels  or  components 
thereof;  or 

b.  procurement  of  POLARIS,  POSEIDON,  TRIDENT  or  Tomahawk 
Cruise  Missiles,  or  components  thereof,  or  other  components  or 
subcomponents  of  the  POLARIS,  POSEIDON,  TRIDENT  or  Tomahawk 
Cruise  Missile  w«apun  systems;  or 

c.  repair,  modification,  support  or  services  relating  to 
nuclear-powered  vessels,  POLARIS,  POSEIDON,  TRIDENT  or  Tomahawk 
Cruise  Missiles  or  other  components  of  the  POLARIS,_  POSEIDON, 
TRIDENT  or-Tomahawk  Cruise  Missile  weapon  systems  or  components 
thereof. 

As  used  in  this  decision — 
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a.  "nuclear  risks"  are  those  risks  attributable  to  the 
radioactive  toxic,  explosive,  or  other  hazardous  properties  ui 
"special  nuclear  material",  "by-product  material"  or  "source 
material",  as  uuuli  materials  axe  dulinwd  iii  the  Atomic  Energy  Act 
of  1954,  as  amended. 

b.  "unusually  hazardous  risks"  are  the  risks  of  explosion, 
detonation,  burning  or  propulsion  attributable  to  the  utilization 
of  high  energy  propellants  in  (i)  POLARIS,  POSEIDON,  TRIDENT,  or 
Tomahawk  cruise  Missiles,  or  of  any  component  thereof,  or  (ii) 
propellant-powered  POLARIS,  POSEIDON,  TRIDENT  ur  Tuiuahawk  Cruise 
test  missiles  or  of  any  component  thereof,  or  (iii)  any  other 
component  or  subcomponent  of  the  POLARIS,  POSEIDON,  TRIDENT  or 
Tomahawk  Cruise  Missile  weapon  systems  which  uses  high  energy 
propellants. 

This  decision  is  based  upon  the  condition  that  each  listed 
contractor  maintains  financial  protection  of  the  types  6et  forth 
in  enclosure  (l) .   Further,  if  the  amount  of  coverage  for  any 
contractor  is  reduced  by  more  than  10%,  this  class  decision  shall 
no  longer  apply  to  that  contractor  and  any  indemnification  of 
that  corporation  under  Public  Law  85-804  shall  be  made  only  upon 
separate  request  to  and  decision  by  the  Secretary  of  the  Navy. 
Regardless  of  the  amount  involved,  Contracting  Officers  shall 
notify  the  Office  of  the  Assistant  Secretary  of  the  Navy 
(RD  &  A)  (APIA) (PP) ,  of  all  changes  in  coverages  made  by  any 
listed  contractor. 

This  decision  does  not  authorize  (i)  amendments  without 
consideration  within  the  meaning  of  FAR  Par  50,  Subpart  50.3; 
(ii)  indemnification  under  any  contract  or  subcontract  against 
any  incidents  occurring  before  indemnification  provisions,  .as 
authorized  herein,  are  included  in  such  contract  or  subcontract; 
or  (iii)  indemnification  under  research  or  development  contracts 
against  claims,  losses  or  damage  when  "indemnity  is  available  _ 
under  10  U.S.C.  2354. 

Indemnification  of  subcontractors  may  be  provided  under 
authority  of  this  decision  only  "when — 

a.  the  government  will  receive  the  benefits  of  any  cost 
savings  to  the  subcontractors,  the  prime  contractor  and  all 
higher  tier  subcontractors  resulting  from  such  subcontractor 
indemnification,  and 

b.  either  —  ~ 

(1)  the  subcontract  is  a  new  subcontract  entered  into 
hereafter,  or 

(2)  the  subcontract  contains  an  express  provision  for 
the  inclusion  of  such  subcontractor  indemnification  without 
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further  consideration,  which  provision  was  included "in  the 
subcontract  as  originally  written  prior  to  the  date  of  this 
Memorandum  of  Decision  pursuant  to  express  provision  therefore  in 
the  prime  contract  and  in  each  higher  tier  subcontract. 

c.  The  limitations  on  indemnification  of  subcontractors  may 
be  accomplished  by  wiLhhulding  approval  required  in  the  prime 
contracts  for  such  subcontractor  indemnification. 

d.  All  contract  indemnification  clauses  shall  comply  with 
applicable  provisions  of  FAR  Part  50,  Subpart  50.4. 

e.  the  requirements  of  FAR  50.307  shall  be  complied  with. 

-  When  indemnification  provisions  are  included  in  a  prime 
contract  pursuant  to  the  authority  of  this  decision,  the 
cognizant  purchasing  office  shall  immediately  submit  to  the 
Contract  Adjustment  Board  a  report  referencing  this  Memorandum  of 
Decision  and  containing  the  following  information:   (i)  name  and 
address  of  the  contractor,  (ii)  cognizant  purchasing  office, 
(iii)  contract  number  and  date,  and  (iv)  a  brief  description  of 
the  supplies  or  services  procured  under  the  contract. 

The  actual  or  potential  cost  of  the  actions  hereby 
authorized  is  impossible  to  estimate  since  it  is  contingent  upon 
the  occurence  and  "extent  of  loss  resulting  from  nuclear  incidents 
or  unusually  hazardous  incidents  attributable  to  the  utilization 
of  high  energy  propellents.  Such  incidents  may  never  occur;  but 
in  the  event  of  a  major  event,  many  millions  of  dollars  could  be 
involved. 

I  find  that  this  action  will  facilitate  the  national 
defense.   In  the  event  of  a  major  Incident  arising  from  nuclear 
risks  or  unusually  hazardous  risks  attributable  to  the 
utilization  of  high  energy  propellants,  the  possible  claims 
against  and  loss  to  the  contractors  and  subcontractors  could  be 
so  large  that  the  full  potential  risks  would  exceed  available 
insurance  leaving  the  contractors'  and  subcontractors'  financial 
and  productive  ability  in  jeopardy.   The  principle  of 
indemnification  against  risks  of  this  kind  is  recognized  in 
Executive  Orders  10789,  11610  and  Congressional  Committee  reports 
recommending  passage  of  Public  Law  85-804. 

This  Memorandum  of  Decision  succeeds  the  uulhuiization 
contained  in  reference  (a) . 


Sean  0'Keefe 
Secretary  of  the  Navy 
Acting 


263 


(INSURANCE  POLICY  LIMITS  ARE  BUSINESS  SENSITIVE  - 
DO  NOT  GIVE  TO  CONTRACTORS! 


CONTRACTORS 

Charles  Stark  Draper 
Laboratory,  Inc. 

e.g.  &  G.  Reticon 


SCHEDULE  OF  CONTRACTORS 

COVERAGE  LIMITS  OF  LIABILITY 


General  Liability 


General  Liability 
Aircraft  Products 


General  Dynamics  Corp.   General  Liability 

Aircraft  Products 


General  Electric  Co. 
Honeywell,  Inc. 
Hughes  Aircraft  Co. 


General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 


International  Business  General  Liability 
Machines  Corp.        Aircraft  Products 


IMO  Industries,  Co. 


General  Liability 
Aircraft  Products 


interstate  Electronics  General  Liability 


Corp. 
Kaman  sciences  Corp. 

KearfuLl  Guidance 
&  Navigation  Corp. 

Litton  Systems  Inc. 

Lockheed  Missiles 
&  Space  Co. ,  Inc. 

McDonnell  Douglas 
Corp. 

Newport  News  Ship- 
building &  Dry  Dock  Co. 
Sperry  Marine,  Inc. 


Aircraft  Products 

General  Liability 
Aircraft  Products 

General -Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 


26,000,000 


$  5,000,000 

$  200,000,000 

$  251,000,000 

$  500,000,000 

$  685,000,000 

$  1,300,000,000 

$  310,000,000 

S  1,000,000,000 

$  150,000,000 

G  1,000,000,000 

$  .   350,000,000 

$  1,000,000,000 

$  100,000,000 

$  400,000,000 

S  225,000,000 

S  250,000,000 

$  13,000,000 

S  100,000,000 

5  22,000,000 

$  20,000,000 

$  125,000,000 

$  750,000,000 

$  200,000,000 

$  -12100,000,000 

$  300,000,000 

$  1,000,000,000 

$  500,000,000 
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Raytheon  Co. 


Rockwell  International 
Corp. 

Unisys  Corp. 

Pararaax  Systems 
Corp. 


vitro  Corp. 


Westinghouse  Electric 
Corp. 


General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 


General  Liability 
Aircraft  Products 

General  Liability 
Aircraft  Products 


$     350,000,000 
S     500,000,000 

$     275,000,000 
$   1,000,000,000 

100,000,000 
750,000,000 


$ 
$ 


3 
$ 


150,000,000 
300,000,000 


$     200,000,000 
$   1,100,000,000 


NOTE:  General  Liability  is  on  the  comprehensive  policy  form  and 
contains  nuclear  energy,  automobile,  aircraft  and  missile 
liability  exclusions. 

Paramax  Systems  Corp.  is  a  wholly  owned  subsidiary  of 
Unisys  Corp.  covered  by  parents  insurance. 

Sperry  Marine,  Inc.  is  a  wholly  owned  subsidiary  of 
Newport  News  Shipbuilding  &  Dry  DuuX  Co.  covered  by 
parents  insurance. 
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DEFENSE  CONTRACT  AUDIT  AGENCY 

CAMERON  STATION 

ALEXANDRIA,  VA   2IM4-6IT« 


14  October  1992 
92-PAD-163(R) 


PAD  730.31/92-6 

MEKKANDUM  FOR  REGIONAL  DIRECTORS,  DCAA. 

DIRECTOR,  FIELD  DETACHMENT 

SUBJECT:    Audit  Guidance  an  the  Allowability  of  Envircrrantal  costs 

The  Director  of  Defense  Procuremarit  (DDP),  determined  that 
environmental  oosta  should  be  treated  as  normal  business  expenses.  'The 
enclosed  guldanoa  paper  on  the  allowability  of  environmental  costs  was 
jointly  developed  with  the  office  of  the  Director  of  Defense  Procurement. 
This  guidance  is  baaed  on  the  currant  rules  in  effect.  If  new  cost 
principles  addressing  environmental  costs  are  established,  new  audit 
guidance  will  be  issued  at  that  time.  The  guidance  In  this  paper  should 
be  applied  in  auditing  all  incurred  coats  and  forward  priolng  proposals. 
DDP  is  separately  distributing  the  guidance  paper  to  the  DoD  acquisition 
community. 

Field  audit  of  floe  personnel  should  direct  any  questions  regarding 
this  memorandum  to  personnel  in  'the  regional,  office.  Zf  regional 
personnel  are  unable  to  answer  or  hive  questions  of  their  own,  they  should 
call  Mr.  H.  Clyde  wray,  Piugiaw  Manager.  Accounting  Policy  Division,  at 
(703)  274-6343. 

Michael  J.  Thioault 
Assistant  Director 
Policy  and  Plans 

Enclosure: 

Ouldanoe  Paper  on  Environmental  Costa 

DISTRIBUTION!  C 
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Guidance  Paper  On  Environmental  Oosts 


Envircnnental 
allowable  oosts 
capitalized  whan 
condition  or  under  certain 
preparation  of  the  property  for 
resulted  from  contamination  caused 
are  not  allowable.  Clean  up  oosts 

of  the  contractor's  true  net  costs  after  future  recoveries.  The  costs  should 
be  treated  as  contingent  costs  subject  to  FAR  31.203-7,  Contingencies,  and,  for 
costs  paid  and  later  recovered,  31.201-5,  Credits. 


costs  are  normal  oosts  of  doing  business  and  are  generally 
if  reasonable  and  allocable.  Sana  environmental  oosts  most  be 
the  effort  improves  the  property  beyond  its  acquisition 
circumstances  when  the  costs  are  part  of  the 
sale.  If  the  environmental  clean  up  efforts 
by  contractor  wrongdoing,  the  clean  up  costs 
paid  or  projected  are  usually  only  estimates 


lypoa  of  BrrrLroncoantal  Costs 

Environmental  costs  include  (posts  to  prevent  environmental  contamination, 
»ts  to  clean  up  prior  contamination,  and  costs  directly  associated  with  the 
first  two  categories  including  legal  oosts. 

Applicable  Cost  Principles 

The  oosts  incurred  to  clean  ift>  environmental  contamination  are  considered 
to  be  normal  business  expenses.  The  primary  cost  principles  applicable  to 
environmental  costs  are  FAR  31.241-2,  Allowability;  31.201-3,  Reasonableness ; 
and,  31.201-4,  Allooability.  Other  cost  principles  applicable  in  specific 
circurastanoee  include  FAR  31.201--5,  Credits/  31.205-3,  Bad  Debts;  31.205-7, 
Contingencies;  31.205-15,  Fines  and  Penalties;  and  31.205-47,  Oosts  Related  to 
Tegw.1  end  Other  Pn  » jeedtngS. 


Normal  business  expanses  are  those  expenses  that  an  ordinary,  reasonable, 
prudent  buainessparBon  would  incur  In  the  course  of  conducting  a  oanpetitive 
for-profit  enterprise.  In  trie  context  of  environmental  oosts,  normal  business 
expanses  are  measured  by  the  actual  costs  incurred  in  the  period.  Not  all 
normal  business  expanses  are  allowable  for  Government  contract  costing 
purposes.  The  costs  must  also  be  reasonable  in  amount,  allocable  to  Government 
contracts,  and  not  be  specifically  unallowable  under  Government  cost  principle 
provisions. 


Ihs  key  concept  for  reasonableness  of  envircnnental  oosts  (both  preventive 
and  remedial)  Is  that  the  methods  employed  and  the  magnitude  of  the  oosts 
incurred  must  be  consistent  with  the  actions  expected  of  en  ordinary, 
reasonable,  prudent  businesepersori  performing  nan-Government  contract*  in  a 


267 


competitive  marketplace.  A  Government  contractor  should  take  measures  to 
prevent  or  reduce  contamination  which  a  prudent  businsssperson  would  pursue  to 
reduae  its  environmental  costs. 

Determination  of  reasonableness  of  clean  up  oosts  also  requires  an 
examination  of  the  circumstanoas  of  the  contaminating  events.  Contractors 
should  not  be  reimbursed  for  increased  oosts  incurred  in  the  clean  up  of 
contamination  which  they  should  have  avoided.  In  order  to  be  allowable, 
contamination  must  have  occurred;  despite  due  care  to  avoid  the  contamination, 
and  despite  the  contractor's  compliance  with  the  law.  Increased  oosts  due  to 
contractor  delay  in  taking  acti.cn  after  discovery  of  the  contamination  are  not 
allowable.  Par  forward  pricing  purposes,  the  oosts  should  be  net  of  reasonably 
available  recoveries  from  insurance' which  would  offset  the  clean  up  costs. 

AUocBblllty  of  Environmental  Costs  to  Government  Contracts 

costs  Incurred  to  prevent  environmental  contamination  will  generally  be 
allocated  as  an  indirect  expanse!  using  a  causal  or  beneficial  base.  Costs  to 
clean  up  environmental  contamination  caused  In  prior  years  will  generally  be 
period  costs,  in  accordance  with  CAS  403  clean  up  oosts  should  be  allocated  to 
the  segment  (s)  associated  with  the  contamination  which  In  turn  should  allocate 
the  costs  to  contracts  as  part  of  the  segment  residual  G&A  costs  under  CAS  410. 

Costsi  from  a  contractor's  Previous  Sits 

If  costs  arise  from  a  sits  thA  contractor  segment  previously  occupied,  the 
costs  for  clean  up  would  usually  be  allocated  to  the  segment's  site  where  the 
work  was  transferred.  However/  if  tits  — gssnc  is  closed  with  none  of  its 
former  work  remaining  within  the  company,  the  cost  would  generally  not  be 
directly  allocable  to  other  segments  of  the  business.  There  are  many  possible 
variations  for  the  cose  accounting  treatment  of  environmental  oosts  for  a 
closed  segment,  depending  on  the  facts  of  the  particular  situation. 
Information  we  would  consider  includes  t 

1.  Are  any  aspects  of  the  closed  segment's  business  being  continued  by 
the  remaining  segments? 

2.  Is  the  sits  still  owned  by  the  contractor?  If  it  is,  what  is  its 
current  use? 

3.  If  the  site  is  not  now  owned  by  the  contractor,  what  were  the  terms 
of  the  sale  in  relation  to  environmental  oosts?  The  contractor  may 
have  retained  environmental  clean  up  liability  in  exchange  for  a  higher 
sale  price  or  the  buyer  may  have  accepted  full  liability  in  exchange 
for  a  lower  purchase  price. 

Each  closed  segment  case  must  bSjreviewed  based  on  its  own  facts  to  determine 
if  the  costs  incurred  for  the  closed  segment  should  be  directly  allocated  to 
other  segments,  be  allocated  as  residual  home  office  costs,  or  be  treated  as  an 
adjustaMrtt  of  the  extraordinary  costs  associated  with  the  closing  of  the 
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onjii t«l i tjcA. ion  of  BhvliUMiUil  coerta 

Generally  Accepted  Accounting  Principles  in  the  Bnarging  Issue*  Task  Force 
(KTTF)  Issue  No.  90-6  indicates  that  environmental  costs  would  normally  be 
expensed  in  the  period  unless  the  costs  constitute  a  betterment  or  an 
Improvement,  or  were  for  fixing  up  property  held  for  sale.  Betterments  and 
improvements  which  exceed  the  contractor's  capitalization  threshold  must  be 
capitalized.  Costs  of  fixing  up  a  property  far  sale  are  generally  considered 
to  be  part  of  the  sales  transaction,  if  realizable  from  the  sale.  It  would  be 
unreasonable  for  the  Government  to  accept  as  current  period  costs,  expenditures 
which  increase  the  value  of  contractor  assets;  accordingly,  these  costs  should 
be  capitalized  fear  Government  contract  costing  purposes.  The  EXTF  discusses 
situations  where  capitalization  of  the  expenditures  may  be  appropriate. 

First,  cost:  incurred  to  clean  up  a  sits  should  be  capitalized  if  it 
Improved  the  property  beyond  the  original  condition  of  the  property  at 
acquisition.  The  costs  incurred  to  restore  a  property  to  its  acquisition 
condition  are  generally  expensed  unless  they  extend  the  property's  useful 
life.  second,  costs  incurred  to  fix  up  property  held  for  sale  are  to  be 
capitalized,  if  such  costs  are  realizable  from  the  sale.  A  contractor  may  be 
required  to  incur  contamination  clean  up  costs  far  in  exoess  of  any  amount 
reasonably  realizable  upon  sale.  In  the  case  of  costs  in  excess  of  realizable 
costs,  the  excess  amounts  are  expensed  or  capitalized  depending  on  whether  they 
improved  Che  property  beyond  the  property's  condition  at  acquisition.  Third, 

contamination  would  have  an  economic  value  in 

be  amortized  over  their  useful  life.  Capital 

to  prevent  future  contamination  must  be 


costs  incurred  to  prevent  future 
more  than  one  period  and  should 
assets  purchased  or  constructed 
capitalized  consistent  with  CAS  404  and  GAAP. 

Examples: 

1.  A  contractor  acquires  property  which  was  contaminated  by  a  previous 
owner.  Clean  up  costs  are  capitalized  as  an  improvement.  Costs  of  ground  and 
water  dean  ups  are  increases  to  the  bock  value  of  the  land. 

2.  A  contractor  cleans  up  contamination  from  its  own  operations  since 
acquiring  the  property,  if  the  property  is  being  held  for  continuing  use,  the 
costs  are  expensed  as  period  costs.. 


3.  If  a  contractor  incurs  $8J0  million  dollars  in  costs  to  clean  up  a  site 
which  is  being  held  for  sals  and  has  a  book  value  of  $50  million  dollars,  so 
that  it  can  be  sold  for  $500  million  dollars  the  $80  million  is  realizable  and 
should  be  capitalized.  If  the  sales  price  had  been  $50  million,  none  of  the 
$80  million  would  be  realizable  and;  it  should  be  expensed  in  the  period. 

4.  costs  which  benefit  future  periods  by  preventing  future  environmental 
contamination  should  be  capitalized  and  written  off  over  the  future  periods. 
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Responsibility  Tor  Clean  Up  as  Potentially  Responsible  Party 

,0™?**,  •nvironmental  laws  usually  require  each  Potentially  Responsible  Party 
(PRP)  for  contamination  at  a  sits  to  be  individually  liable  foTthe  co^leS 
clean  up  of  the  site.  The  allowable  environmental  cost  should  only  include  the 
contractor's  share  of  the  clean  up  costs  based  on  the  actual  percentage  of  the 
contamination  attributable  to  the  contractor. 

If  the  Government  acoeptsd  cost  based  on  ability  to  pay,  a  Government 
contractor  could  end  up  billing  a  disproportionate  share  of  the  clean  up  costs 
to  Government  contracts  instead  \  of  recovering  the  excess  payments  from  other 
PRPs.  If  the  Government  contractors  pay  a  disproportionate  amount,  the  funds 
will  just  transfer  from  one  Government  appropriation  to  another,  with  some  PRPe 
not  paying  their  share. 

Where  the  aontractor  paid  for  'more  than  its  share  of  the  site  clean  up,  the 
contractor  receives  a  right  of  contribution  (or  subrogation)  against  the  other 
prps  who  did  not  make  an  appropriate  contribution  to  the  clean  up  effort.  If 
the  contractor  pays  out  more  than  its  share  of  olean  up  costs,  it  is  up  to  the 
contraotor  to  exercise  its  contribution  rights  to  collect  the  amount  over  its 
share  from  the  other  PRPs  who  did  not  pay  their  share. 

If  a  contractor  cannot  colDect  contribution  or  subrogation  claims  from 
other  PRPs,  the  uncollected  amounts  are,  in  their  essential  nature,  bad  debts. 
Bad  debts  and  associated  collection  costs,  inoluding  legal  fees,  are 
unallowable  costs  (FAR  31.205-3  and  31.204(c)), 


Insurance)  Becovory  for  Bwironmsntal  Costs 


ins.  insurance  industry  does  not  currently  consider  environmental 
contamination  an  insurable  risk  (at  a  reasonable  cost)  in  most  circumstances . 
Tha  major  exception  is  a  sudden  accidental  contamination,  such  as  an  oil  tanker 
spill  resulting  from  a  collision.  If  such  Insurance  is  available  and 
reasonably  priced,  its  cost  would  be  allowable. 

However,  sons  courts  have  found  that  policies  written  before  the  insurance 
industry  began  to  exclude  environmental  coverage  do  afford  coverage  for 
environmental  damages.  Any  insurance  recoveries  for  a  contamination  clean  up 
will  be  applied  as  credits  against  any  costs  which  were  or  would  be  otherwise 
allowable  for  that  olean  up  effort. 

Many  environmental  contamination  events  now  generating  costs  were  insured, 
either  under  specific  environmental  impairment  or  comprehensive  general 
liability  coverages,  before  the  j  insurance  industry  developed  its  current 
underwriting  exclusions.  It  is1  the  earlier  insurance  policies  which  are  the 
source  of  the  potential  claims.'  Most  insurance  companies  are  contesting  the 
alaims  and  when  payments  are  made,  they  are  based  on  partial  settlements  or 
after  lengthy  legal  battles.  Where  a  claim  is  possible  and  economically 
feasible,  the  contractor  should  pursue  it.  In  any  case,  the  Government  should 
inquire  about  the  existence  of  environment  contamination  policies  and 
comprehensive  general  liability  policies  which  do  not  contain  environmental 
clean  up  cost  exclusions.  The  kind  and  amount  of  policies  in  effect  from  the 
time  of  the  contamination  to  the  current  date  are  significant  for  the  purposes 
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of  negotiating  costs  and  prices  far  Government  oontrwc&A.  The  ccntractar'a 
support  far  propasad  clean  up  casta  should  inoluda  a  description  of  any 
inauranoa  claim  the  contractor  may  have  vtiich  oould  reduce  the  ultimata 
liability.  The  amount  and  tiffing  of  these  claims  for  contract  costing  is  a 
potential  subject  far  negotiation  vhich  should  be  addressed  by  the  auditor  and 
AOO. 


Payments  to  Third  Parties  Duo  to  Fault 


Examples    of    liability  to  third 
oar    property    devaluation 
contaminated    site.      These  third 
and    trespass,    and    losses  from 
payment    on    a    Government  contract 
of    tort    or    trespass    by    the 
carefully    examined    to    determine 
on  those  or  other  fault 


p«rty 

such 


If  environmental 
laws,  regulations, 


iXatlliti— 


contractor, 


parties  include  health  impairment,  property 

for    residents    or    property    owners    near  a 

claims  arise  from  legal  theories  of  tort 

claims  would  be  unreasonable  In  nature  far 

In  the  absence  of  a  specific  court  finding 

V    the    facts    of  each  case  should  be 

if  the  contractor  payments  are  none-the-less 

legal  theories. 

MEcmgooing 

clean  up  costs  ore  the  result  of  contractor  violation  of 
or  permits,  or  disregard  of  warnings  for  potential 
contamination,  the  olaan  up  oosts  including  any  associated  costs,  such  as  legal 
coats,  would  be  unreasonable  and  thus  unallowable,  fines  or  penalties  are 
eapresaly  unallowable  under  EAR  [31. 205-15  and  any  coats  of  legal  proceedings 
a    fine  or  penalty  could  be  imposed  are  covered  by  H»  31.203-47.     (Note, 

to  correct  envorcrtnenxai  oantaminacion  is  not 


the    incurrence    of  olaan  up  cos' 

a    penalty;  it  is  a  legal  obligation).)    However,  most  of  the  laws  do  not  require 


the    contractor    to 
clean    up    oosts. 
criminal,    or 


be    guilty   of 
it 

administrative, 


There     are   many    areas    of 
allowability    for    environmental 
AOO    to    coordinate    closely   during 
considered  to  facilitate  negotiation  * 


violation  to  enforce  contractor  payment  for 

is    rare    for    Government  agencies  to  bring 

Charges    for    contamination.      Contractors 

should    be  requested  to  provide  documents  sufficient  to  allow  a  determination  as 

to  how  the  contamination 


jcAgoarrt 


involved    in    the    determination    of 
It  is  necessary  for  the  auditor  and  the 
the    review.    Advance  agreements  should  be 
with  the  contractor. 

Ideally,  the  Government  wants  to  negotiate  oosts  end  prices  based  on  the 
net  environmental  oosts  after  ac  plication  of  insurance  claims.  At  the  time 
that  environmental  costs  are  being  incurred,  it  say  not  be  possible  to 
reasonably  estimate  what  the  net  costs  will  be.  Even  where  it  is  settled  that 
a    oontraetor   will    be    required    to  olaan  up  a  prior  contamination,  it  is  rare 
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that  projections  of  the  costs  necessary  to  complete  the  project  can  be  made 
with  a  reasonable  degree  of  certainty.  Ewe  to  the  uncertainty  of  the  cost 
projections  and  the  uncertainty  of  future  recoveries  from  the  insurance 
oompariies,  environmental  clean  up  costs  are  contingent  costs  subject  to  FAR 
31.205-7  for  both  incurrsd  cost  settlements  and  forward  pricing.  Acceptance  of 
the  costs  may  require  seme  farm  of  agreement  to  protect  the  Government's 
interest.  Any  agreement  to  accept  costs  for  clean  up  or  the  costs  of  insurance 
recovery  efforts  as  current  expenses  should  also  provide  expressly  for 
Government  participation  in  any  insurance  claim  recoveries. 
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OFFICE  OF  THE  UNDER  SECRETARY  OF  DEFENSE 
WASHINGTON.  DC  20301 


ACQUISITION 

DP/CPF 


M  C  :  ,993 


Mr.  Brad  Hathaway 

Associate  Director  for  Air  Force  Issues 

National  Security  and 

International  Affairs  Division 
U.S.  General  Accounting  Office 
Washington,  DC  20548 

Dear  Mr.  Hathaway: 

This  is  the  Department  of  Defense  (DoD)  response  to  the  General 
Accounting  Office  (GAO)  final  report,  GAO/NSIAD-93-77,  entitled — 
"ENVIRONMENTAL  CLEANUP .   Observations  on  Consistency  of  Reimbursements 
to  DoD  Contractors,"  dated  October  22,  1992  (GAO  Code  392729/OSD 
Case  9236) .  The  DoD  partially  concurs  with  the  report. 

The  Department  is  concerned  that  in  several  important  areas, 
the  GAO  report  may  mislead  readers  who  do  not  have  an  in-depth 
understanding  of  the  Federal  procurement  process.  For  example,  the 
report  focuses  heavily  on  a  finding  that  DoD  reimbursement  decisions 
have  not  been  consistent  in  the  three  cases  studied,  implying  that 
this  situation  primarily  results  from  inadequate  policy  guidance. 
Much  of  what  has  been  characterized  as  inconsistency,  however,  is  the 
result  of  contracting  officers  being  confronted  with  differing  fact 
situations  at  different  points  in  the  contract  administration  process. 

Only  in  the  Aerojet  case  was  the  DoD  administrative  contracting 
officer  actually  presented  with  a  certified  and  audited  contractor 
final  overhead  rate  proposal  that  included  environmental  restoration 
costs.  The  contracting  officer  then  had  to  determine  the  allowability 
of  those  environmental  restoration  costs,  based  on  a  careful 
examination  of  the  contractor' s  compliance  with  applicable 
environmental  laws  and  regulations,  so  overhead  rates  could  be 
finalized  and  the  final  price  of  flexibly  priced  contracts 
established. 


In  contrast,  no  final  overhead  rate  proposals  containing 
environmental  restoration  costs  have  been  submitted  to  the  Government 
by  Boeing  or  Lockheed.  As  a  result,  the  contracting  officers  at  those 
locations  have  not  yet  had  to  conduct  the  detailed  fact-finding  that 
is  an  essential  prerequisite  for  rendering  final  allowability 
determinations.  While  some  of  the  costs  in  question  have  been 
recognized  for  interim  billing  and  forward  pricing  purposes  at  Boeing, 
it  is  incorrect  to  characterize  that  action  as  contracting  officer 
agreement  to  reimbursement.   In  such  situations,  the  Government 
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retains  sufficient  funds  on  affected  contracts  to  ensure  a  contractor 
will  not  be  overpaid  as  the  result  of  costs  that  may  ultimately  be 
disallowed  when  final  overhead  rates  are  established.   Thus,  if  the 
cognizant  contracting  officer  finds  the  Boeing  environmental 
restoration  costs  to  be  unallowable,  that  decision  will  be  reflected 
in  the  final  prices  paid  on  flexibly  priced  contracts. 

In  addition,  the  GAO  report  states  that  even  though  Aerojet' s 
original  claim  was  denied,  it  received  over  $5  million  in  cleanup  cost 
reimbursements  as  a  subcontractor  on  DoD  contracts  with  Martin 
Marietta  through  mid-1989,  and  a  total  of  $7  million  through 
November  1991.  The  implication  is  that  Aerojet  received  an 
inappropriate  windfall  as  the  result  of  inadequate  DoD  oversight  of 
the  contractor's  costs  while  performing  as  a  subcontractor.  Actually, 
the  Department  was  fully  aware  of  the  Martin  Marietta  subcontracts, 
and  had  factored  the  $5  million  in  question  into  the  final  settlement 
amount  reached  with  Aerojet  for  costs  incurred  from  1980  through 
mid-1989.   Subsequent  interim  payments  made  to  Aerojet  under  flexibly 
priced  prime  contracts  and  subcontracts  have  been  provisional,  pending 
the  contracting  officer's  final  determination  of  cost  allowability. 
As  in  the  Boeing  case,  the  DoD  retainage  of  funds  and  the  use  of  final 
overhead  rates  to  establish  final  prices  for  affected  contracts  will 
prevent  Aerojet  from  recovering  costs  that  are  ultimately  disallowed. 

The  Department  must  also  take  exception  to  the  GAO  suggestion 
that  Boeing  was  paid  profit  on  its  environmental  restoration  costs. 
Environmental  restoration  costs  are  normally  accounted  for  in  a 
contractor's  general  and  administrative  account.  General  and 
administrative  expenses  are  not  fee-bearing  under  the  DoD  policy  used 
to  develop  profit  objectives  for  negotiated  contracts. 

Finally,  the  Department  is  disappointed  that  it  was  not  afforded 
an  opportunity  to  comment  formally  on  a  draft  of  the  GAO  report.   Such 
an  exchange  would  have  helped  elucidate  the  problems  discussed  herein, 
thereby  contributing  to  a  more  accurate  and  balanced  report.   The 
enclosure  to  this  letter  contains  additional  detailed  comments  on  the 
GAO  report. 


Sincerely, 


jd/Lutfad 


Eleanor  R.  Spector 

Director,  Defense  Procurement 


Enclosure 
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GAO  FINAL  REPORT  GAO/NSIAD-93-77  -  DATED  OCTOBER  22,  1992 
(GAO  CODE  392729)  OSD  CASE  9236 

"ENVIRONMENTAL  CLEANUP:   OBSERVATIONS  ON  CONSISTENCY 
OF  REIMBURSEMENTS  TO  DOD  CONTRACTORS" 

DEPARTMENT  OF  DEFENSE  COMMENTS 
***** 

FINDINGS 


FINDING  A:   The  Basic  Requirements  And  Procedures  For  Cleanup  Of 

Contaminated  Sites.   The  GAO  observed  that  under  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act,  commonly  known  as  the  Superfund,  parties  found  to  have 
contributed  to  the  pollution  of  a  site  may  be  fully  responsible 
to  clean  up  the  contaminated  site — whether  or  not  they  committed 
any  wrongdoing  or  were  only  one  of  many  contributors .   The  GAO 
further  observed  the  parties  that  can  be  held  liable  for  cleanups 
are  (1)  present  or  past  owners  or  operators  of  the  contaminated 
sites,  (2)  generators  of  hazardous  wastes  found  on  the  sites,  or 
(3)  transporters  of  hazardous  wastes  to  such  sites. 

The  GAO  noted  that  the  Environmental  Protection  Agency  is  the 
principal  agency  implementing  the  Superfund  legislation. 
The  GAO  explained  that  Agency  is  responsible  for  identifying 
potentially  responsible  parties  and  negotiating  cleanup 
agreements  with  them,  or  in  cooperation  with  the  Department  of 
Justice,  to  enforce  their  cleanup  obligations  in  court, 
(pp.  2-3/GAO  Final  Report) 

DOD  RESPONSE:   Concur. 


FINDING  B:   The  GAO  Selection  of  Case  Study  Sites.   The  GAO 

developed  information  on  case  studies  at  four  locations 
affecting  three  large  DoD  contractors: 

a  rocket  testing  and  manufacturing  site  near 
Sacramento,  California,  operated  by  Aerojet 
General  Corporation; 

—   two  waste  disposal  sites  near  Seattle, 

Washington,  that  received  hazardous  waste 
from  the  Boeing  Company  and  others;  and 
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—   a  former  aircraft  manufacturing  site  in 
Burbank,  California,  operated  by  Lockheed 
Corporation. 

The  GAO  noted  that  the  four  case  study  sites  are  among  the 
nation's  highest  priority  sites  being  cleaned  up  under  the 
Super fund. 

The  GAO  found  that  Aerojet  is  cleaning  up  soil  and  groundwater 
contamination  caused  by  the  use  of  hazardous  substances  at  the 
site  as  far  back  as  the  1950s.  The  GAO  found  that  as  of 
November  1991,  Aerojet  had  spent  nearly  $75  million  on  site 
investigation  and  preliminary  cleanup — with  final  cleanup 
expected  to  cost  many  times  that  amount  and  last  into  the  next 
century . 

The  GAO  found  that  through  June  1992,  about  $101.3  million  had 
been  spent  to  clean  up  soil  and  groundwater  contamination  at  the 
sites  used  by  Boeing  from  1954  to  1977.   The  GAO  noted  that  the 
current  estimated  future  cost  for  the  cleanup  at  the  two  sites 
is  $78  million — with  the  cleanup  and  monitoring  efforts  likely 
to  continue  into  the  next  century. 

The  GAO  further  found  that  as  of  May  1992,  Lockheed  had  spent 
$9  million  to  clean  up  soil  and  groundwater  contamination  at  the 
Burbank  facility.  The  GAO  noted  that  the  cleanup  is  expected  to 
be  completed  by  the  turn  of  the  century,  at  a  total  cost  of 
about  $219  million.   (pp.  1-3,  pp.  14-17,  pp.  22-25, 
pp.  28-30/GAO  Final  Report) 

POD  RESPONSE:   Concur. 


FINDING  C:   The  DoD  Reimbursement  of  Cleanup  Expenses.   The  GAO 

reported  that  when  a  company  incurs  Superfund  environmental 
cleanup  costs,  it  may  seek  reimbursement  from  other  parties  or 
include  the  costs  in  the  price  computations  of  its  products. 
The  GAO  pointed  out  that  in  cases  where  the  DoD  has  entered  into 
contracts  requiring  detailed  cost  data,  companies'  claims  may 
itemize  amounts  for  the  cleanup  expenditures.   The  GAO  found 
that  for  the  four  case  studies  it  examined,  such  itemized 
reimbursements  by  the  DoD  totaled  about  $50  million  through 
July  1992. 

The  GAO  further  found  that  currently,  no  provisions  in  Federal 
acquisition  laws  and  regulations  specifically  address  contractor 
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cleanup  costs.   The  GAO  reported  that  in  the  absence  of 
prohibitions,  contractors  may  claim  cleanup  costs  as  overhead 
expenses.   The  GAO  pointed  out  that  ordinary  and  necessary 
business  overhead  expenses  may  be  reimbursed  under  the  Federal 
Acquisition  Regulation,  if  they  are  allocable,  reasonable,  and 
comply  with  the  contract  terms. 

The  GAO  noted  that  the  Defense  Contract  Management  Command 
administers  DoD  contracts  through  contracting  officers  assigned 
to  defense  contractors.   The  GAO  explained  that  the  contracting 
officers  (1)  are  responsible  for  determining  the  allowability  of 
costs,  including  environmental  cleanup  costs,  and  (2)  are  also 
involved  in  negotiating  specific  contract  costs,  such  as 
overhead  rates .   The  GAO  further  noted  that  the  Defense  Contract 
Audit  Agency  helps  contracting  officers  by  auditing  the  costs 
charged  by  contractors  and  making  recommendations  as  to  their 
allowability.   (pp.  3-4/GAO  Final  Report) 

DOD  RESPONSE:   Concur. 


FINDING  D:   The  DoD  Reimbursement  Decisions  Have  Not  Been 
Consistent .   In  the  cases  it  studied,  the  GAO  found  the  DoD 
decisions  on  environmental  cleanup  reimbursement  claims  varied 
on  whether  and  how  much  to  reimburse  contractors.   In 
particular,  the  GAO  noted  inconsistency  in  the  way  the  DoD 
determined  allowability  of  claimed  costs. 

The  GAO  found  that  at  the  Sacramento  site,  the  contracting 
officer  interpreted  the  reasonableness  standard  as  requiring  a 
contractor  to  be  in  compliance  with  Federal  and  state 
environmental  laws  and  regulations  for  cleanup  costs  to  be 
allowable.   The  GAO  found  that  the  contracting  officer  there 
investigated  the  company's  compliance  and  identified  evidence  of 
state  discharge  permit  violations.   The  GAO  reported  that  the 
contracting  officer  then  denied  the  claim  for  reimbursement. 
The  GAO  further  found  that  Aerojet  contested  the  findings  and 
appealed  the  denial,  and  that  the  Air  Force  subsequently  settled 
the  case  by  agreeing  to  Government  reimbursement  for  $29  million 
of  the  $62  million  claimed  through  June  1989.   In  addition,  the 
GAO  noted  that  even  though  the  original  claim  was  denied, 
Aerojet  received  over  $5  million  in  cleanup  cost  reimbursements 
for  the  same  period,  as  a  subcontractor  on  DoD  contracts. 

In  the  case  of  the  Seattle  area  disposal  sites,  the  GAO  found 
that  the  contracting  officer  did  not  perform  as  detailed  an 
investigation,  but  did  initially  question  whether  reimbursements 
for  Superfund  cleanup  costs  were  fines  that  could  not  be  paid 
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under  law  and  regulation.   The  GAO  noted  that  such  costs  are 
unallowable,  except  when  incurred  as  a  result  of  contract 
compliance  or  written  contracting  officer  instruction.   The 
GAO  reported  that  after  additional  inquiry,  the  contracting 
officer  agreed  in  1987  that  reimbursement  would  be  appropriate. 
The  GAO  found  that  to  date,  the  Government  has  reimbursed  Boeing 
$11  million  to  $13  million  of  the  total  $101.3  million  in 
cleanup  costs  incurred  through  June  1992. 

The  GAO  found  that  the  contracting  officer  at  Lockheed  had  agreed 
in  a  memorandum  of  understanding  to  allocate  allowable  cleanup 
costs  as  general  and  administrative  costs  in  overhead — in 
effect,  allowing  the  submission  of  such  claims,  but  reserving 
judgment  on  their  allowability.  The  GAO  noted  that  the  Air 
Force  raised  the  issue  of  allocation  of  costs  as  a  result  of 
Lockheed's  decision  to  move  the  major  division  working  at 
Burbank  to  Georgia.   The  GAO  also  found  that  the  contracting 
officer  (1)  did  not  independently  investigate  potential 
wrongdoing  with  regard  to  the  Burbank  site,  and  (2)  did  not 
require  Lockheed  to  pursue  reimbursement  from  its  insurers  prior 
to  submitting  a  claim  to  the  DoD.   The  GAO  found  that  instead, 
the  contracting  officer  plans  to  reduce  Lockheed' s  claim  for 
anticipated  insurance  recoveries — a  practice  that  contrasts  with 
the  other  cases,  where  the  companies  have  already  pursued 
insurance  recovery.   (pp.  4-6,  pp.  18-21,  pp.  25-27, 
pp.  30-32/GAO  Final  Report) 

DOD  RESPONSE:   Partially  concur.  The  implication  in  this 
finding  is  that  the  rendering  of  different  reimbursement 
decisions  at  the  three  contractor  locations  studied  is 
inappropriate,  and  is  primarily  the  result  of  inadequate  policy 
guidance.   The  Department's  leadership  in  developing  an 
environmental  cost  principle  for  the  Federal  Acquisition 
Regulation  attests  to  its  belief  that  more  specific  guidance  on 
the  allowability  of  such  costs  is  needed.  However,  much  of  what 
has  been  characterized  as  inconsistency  by  the  GAO  is,  in  fact, 
the  result  of  contracting  officers  being  confronted  with 
differing  fact  situations  at  different  points  in  the  contract 
administration  process. 

Only  in  the  Aerojet  case  was  the  DoD  administrative  contracting 
officer  actually  presented  with  a  certified  and  audited 
contractor  final  overhead  rate  proposal  that  included 
environmental  restoration  costs.   Since  the  final  overhead  rate 
agreed  to  in  response  to  such  a  proposal  is  used  to  establish 
the  final  price  for  flexibly  priced  contracts,  the  cognizant 
contracting  officer  must  make  a  final  determination  regarding 
the  allowability  of  any  questioned  costs  at  this  point.   That  is 
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exactly  what  the  contracting  officer  at  Aerojet  did,  following  a 
careful  examination  of  the  contractor's  compliance  with 
applicable  environmental  laws  and  regulations. 

In  contrast,  no  final  overhead  rate  proposals  containing  the 
environmental  restoration  costs  discussed  in  the  GAO  report  for 
Boeing  and  Lockheed  have  ever  been  submitted  to  the  Government. 
As  a  result,  the  cognizant  contracting  officers  at  those  two 
locations  have  not  yet  had  to  conduct  the  detailed  fact-finding 
that  will  be  an  essential  prerequisite  for  their  rendering  final 
allowability  determinations.  While  certain  of  the  costs  in 
question  have  been  recognized  for  interim  billing  and  forward 
pricing  purposes  at  Boeing,  it  is  incorrect  to  characterize  that 
action  as  contracting  officer  agreement  to  reimbursement.   In 
such  situations,  the  Government  retains  sufficient  funds  on 
affected  contracts  to  ensure  that  a  contractor  will  not  be 
overpaid  as  the  result  of  costs  which  may  be  disallowed  when  the 
final  overhead  rate  applicable  to  those  contracts  is 
established.  Therefore,  if  the  cognizant  contracting  officer 
finds  Boeing's  environmental  restoration  costs  to  be  unallowable 
at  that  time,  that  decision  will  be  reflected  in  the  final 
prices  paid  on  flexibly  priced  contracts. 

Regarding  the  $5  million  in  environmental  cleanup  costs 
recovered  by  Aerojet  as  a  subcontractor  on  DoD  contracts  with 
Martin  Marietta,  the  implication  in  this  GAO  finding  is  that  the 
contractor  received  an  inappropriate  windfall  as  the  result  of 
inadequate  DoD  oversight.  The  Department  must  point  out  that 
the  contract  management /legal  team  that  negotiated  the 
settlement  with  Aerojet  for  its  1980  to  mid-1989  environmental 
restoration  costs  was  fully  aware  of  the  Martin  Marietta 
subcontracts,  and  actually  factored  the  $5  million  in  question 
into  the  final  settlement  reached  with  Aerojet.  The  agreement 
provided  that  Aerojet  would  recover  a  total  of  $36.8  million, 
as  opposed  to  the  $29  million  figure  in  the  GAO  report. 

Finally,  with  regard  to  the  GAO  statement  that  the  cognizant 
contracting  officer  did  not  require  Lockheed  to  pursue 
reimbursement  from  its  insurers  prior  to  submitting  a  claim  for 
reimbursement  to  the  DoD,  Lockheed  is  currently  pursuing  the 
issue  with  its  insurers  and  has  not  yet  submitted  its  overhead 
claim  to  the  Government.  Moreover,  the  memorandum  of 
understanding  referred  to  by  the  GAO  contains  the  following 
condition  of  recovery: 

"Lockheed  will  undertake  prudent  actions  to  minimize 
its  cost  exposure,  including  the  investigation  of 
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possible  participation  by  other  responsible  parties, 
if  any,  and  insurance  recovery,  if  any." 


FINDING  E:   More  Cost  Allowability  Guidance  Is  Being  Developed. 
The  GAO  stated  that  the  development  of  a  cost  principle  to  guide 
contracting  officers  on  claims  for  reimbursement  of  costs  for 
environmental  cleanup  began  in  1987  with  an  Air  Force  request. 
The  GAO  reported  that  a  number  of  approaches  have  been  advanced 
since  a  first  draft  principle  was  developed  in  1989.   The  GAO 
found  that  the  latest  draft  was  completed  by  a  joint  DoD  and 
civilian  agency  ad  hoc  group  in  December  1991,  noting  that  the 
draft  principle  addresses  both  preventative  and  cleanup  costs. 
The  GAO  reported  that  the  draft  principle  would  generally  allow 
expenses  to  prevent  pollution,  but  costs  to  correct  damage  would 
be  unallowable,  unless  the  contractor  demonstrated  that  it 
(1)  performed  under  a  Government  contract  that  contributed  to 
the  pollution,  (2)  acted  piudently  and  complied  with 
then-existing  environmental  laws  and  regulations,  (3)  acted 
promptly  to  minimize  the  damage  and  costs,  and  (4)  exhausted  or 
was  diligently  pursuing  such  sources  as  insurance  and  other 
responsible  parties  to  defray  the  cleanup  costs.  The  GAO  noted 
that  the  draft  principle  has  received  Federal  Acquisition 
Regulation  Council  approval,  but  according  to  DoD  officials,  has 
not  been  released  for  public  comment,  due  to  a  Presidential 
moratorium  on  new  Federal  regulations. 

The  GAO  reported  that  in  discussing  those  issues  with  DoD 
officials,  it  was  told  that  there  is  a  growing  awareness  that 
reimbursements  to  contractors  constitute  an  emerging  element  of 
cost  that  promises  to  be  significant.   In  that  regard,  the  GAO 
reported  that  the  Defense  Contract  Audit  Agency  released 
additional  audit  guidance  in  October  1992,  indicating  that 
environmental  costs  should  be  treated  as  normal  business 
expenses.   The  GAO  observed  that  the  guidance  states  such  costs 
are  generally  allowable  if  they  are  reasonable  and  allocable, 
but  not  if  the  cleanup  resulted  from  contractor  wrongdoing. 
The  GAO  further  observed  that  the  audit  guidance  also  provides 
additional  detail  on  such  matters  as  how  to  address  insurance 
recovery  and  potential  wrongdoing.   The  GAO  concluded  that  the 
recent  audit  guidance  should  aid  consistency  in  addressing  some 
of  the  issues  it  noted  relating  to  determinations  of  wrongdoing, 
(pp.  7-8/GAO  Final  Report) 

DOD  RESPONSE:   Concur. 
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FINDING  F:   Additional  Guidanc*  Is  N— dad  Covering  Cost 
R»iabur««nant .   The  GAO  opined  that  the  magnitude  of  the  costs 
in  the  cases  it  reviewed,  the  lack  of  knowledge  as  to  their 
ultimate  total  costs,  and  the  issues  involving  whether  and  how 
such  costs  should  be  reimbursed  indicate  a  need  for  greater 
policy  guidance.  The  GAO  acknowledged  the  recent  additional 
guidance  developed  by  the  Defense  Contract  Audit  Agency 
(see  Finding  E) .  The  GAO  concluded,  however,  that  the  cases  it 
reviewed  still  demonstrate  a  need  for  guidance  that  would 
resolve  questions  such  as: 

—  Should  payments  to  state  regulatory  agencies  for 
environmental  damage  that  are  not  called  fines  or 
penalities  be  allowable? 

—  Should  Superfund  cleanup  costs  be  treated  as 
ordinary  business  expenses,  or  as  extraordinary 
costs  requiring  additional  controls? 

—  Should  Superfund  cleanup  reimbursements  be  claimed 
in  a  manner  that  permits  contractors  to  claim 
allowances  for  profit? 


Should  violations  of  laws  and  regulations  result 
in  total  or  partial  denial  of  a  claim?   (p.  2,  pp. 
Final  Report) 


8-9 /GAO 


POD  RESPONSE:  Partially  concur.  As  previously  discussed  in 
response  to  Finding  D,  the  Department's  leadership  in  developing 
an  environmental  cost  principle  for  the  Federal  Acquisition 
Regulation  attests  to  its  belief  that  more  specific  guidance  on 
the  allowability  of  such  costs  is  needed.  Agreement  has  been 
reached  between  the  appropriate  Federal  agencies  on  language  for 
the  new  cost  principle.  The  Department  expects  that  the  draft 
cost  principle  will  be  published  as  a  proposed  rule  for  public 
comment  in  the  Federal  Register  when  the  current  Presidential 
moratorium  on  issuing  regulations  is  lifted. 

Moreover,  the  Department  is  confident  that  each  of  the  four 
specific  policy  questions  raised  by  the  GAO  will  be  adequately 
answered  by  the  new  environmental  cost  principle,  working  in 
combination  with  other  existing  procurement  regulations.  A 
discussion  of  each  question  follows: 


—   "Should  payments  to  state  regulatory  agencies  for 

environmental  damage  that  are  not  called  fines  or  penalties 
be  allowable?"  Federal  Acquisition  Regulation  31.205-15 
makes  the  costs  of  fines  or  penalties  explicitly 
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unallowable,  and  this  provision  applies  even  if  the  costs 
in  question  are  not  specifically  labeled  as  such,  if  they 
are  of  the  nature  of  a  fine  or  penalty.   If,  however, 
payments  to  state  agencies  for  environmental  damage  are  not 
of  the  nature  of  fines  or  penalties,  then  their 
allowability  would  be  determined  by  the  contractor's 
ability  to  demonstrate  compliance  with  the  applicable 
criteria  in  the  draft  cost  principle. 

"Should  Superfund  cleanup  costs  be  treated  as  ordinary 
business  expenses,  or  as  extraordinary  costs  requiring 
additional  controls?"  In  view  of  the  widespread  occurrence 
of  environmental  cleanup  costs  in  industry  today,  the 
Department  sees  no  justifiable  basis  for  treating  such 
costs  as  anything  other  than  ordinary  business  expenses. 
The  draft  cost  principle  would,  however,  impose  very 
specific  criteria  for  determining  the  allowability  of 
environmental  cleanup  costs,  which  have  been  carefully 
designed  to  protect  the  interests  of  the  Government,  while 
being  fair  to  contractors. 

"Should  Superfund  cleanup  reimbursements  be  claimed  in  a 
manner  that  permits  contractors  to  claim  allowances  for 
profit?"  This  question  is  based  upon  an  erroneous 
assumption.   Environmental  restoration  costs  are  normally 
accounted  for  in  a  contractor's  general  and  administrative 
account,  because  they  represent  a  general  cost  of  operating 
a  business.   Since  1987,  general  and  administrative 
expenses  have  not  been  fee-bearing.  Rather,  such  expenses 
have  been  explicitly  excluded  from  consideration  under  the 
DoD  weighted  guidelines  for  developing  the  Government 
profit  or  fee  objective  for  DoD  negotiated  contracts. 

"Should  violations  of  laws  and  regulations  result  in  total 
or  partial  denial  of  a  claim?"  The  draft  cost  principle 
would  make  environmental  cleanup  costs  unallowable,  if  the 
contractor  cannot  demonstrate  that  it  "was  conducting  its 
business  prudently  at  the  time  the  conditions  requiring 
correction  were  created,  in  accordance  with  then-accepted 
relevant  standard  industry  practices,  and  in  compliance 
with  all  then-existing  environmental  laws,  regulations, 
permits,  and  compliance  agreements."  It  contains  no 
provision  for  partial  cost  allowablity  when  violations  of 
applicable  laws  or  regulations  have  occurred. 


***** 
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RECOMMENDATION 


RECOXENDATION:   The  GAO  recommended  that  the  Secretary  of 
Defense  direct  the  Under  Secretary  of  Defense  for  Acquisition  to 
expand  the  guidance  currently  being  considered  by  the  DoD  to 
include  the  varied  types  of  reimbursements  encountered  in  the 
claims  from  its  contractors.   (p.  9/GAO  Final  Report) 

DOD  RESPONSE:  Partially  concur.  The  Department  agrees  that  the 
draft  environmental  cost  principle,  which  was  jointly  developed 
with  the  civilian  agencies,  should  be  published  as  a  proposed 
rule  for  public  comment  when  the  current  Presidential  moratorium 
on  issuing  regulations  is  lifted.  When  it  is  adopted  in  the 
Federal  Acquisition  Regulation,  the  cost  principle  will  ensure 
greater  certainty  and  consistency  in  the  evaluation  of 
environmental  costs,  will  adequately  protect  the  Government's 
interests,  and  will  be  fair  to  contractors. 

As  explained  in  response  to  Finding  F,  the  Department  is 
confident  that  each  of  the  four  specific  policy  questions  raised 
by  the  GAO  will  be  adequately  addressed  by  the  new  environmental 
cost  principle,  working  in  combination  with  other  existing 
procurement  regulations.  Therefore,  it  is  the  DoD  position  that 
the  draft  cost  principle  should  be  published  as  a  proposed  rule 
as  soon  as  possible. 
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03/11/93        10:26  W202   275   8786  ^O/Ny^D  81002 

OFFICE  OF  THE  UNDER  SECRETARY  OF  DEFENSE  «•**-* 

WASHINGTON:.  DC  20301 


pm  1  5  f993' ' 


ACQUISITION 

DP/CPF 


MEMORANDUM  FOR  EXECUTIVE  DIRECTOR,  CONTRACT  MANAGEMENT,  DIA-A 
SUBJECT:  Report  on  Contractor  Environmental  Cleanup  Costs 


In  its  report  accompanying  the  FY93  Department  of  Defense 
Appropriations  Act,  the  Senate  Appropriations  Committee  directed  the 
Secretary  of  Defense  "to  prepare  a  report  analyzing  the  Department's 
payment  of,  or  agreement  to  pay,  environmental  cleanup  costs  for 
which  Government  contractors  are,  or  may  be,  liable  ..."   (A  copy  of 
the  full  Appropriations  Committee  requirement  is  attached.) 

Therefore,  we  request  that  you  provide  «-h-i«  office  with  the 
following  information,  which  will  assist  us  in  satisfying  this 
Congressional  requirement,  by  April  30,  1993: 

1.  Current  data  for  the  15  defense-  contractors  to  which  Defense 
Corporate  Executives  haVe^een  assigned,  as  well  as  for  any 
other  defense  contractors  where  significant  problems  are 
known  to  exist,  on  estimated  total  environmental  cleanup 
costs /time  frames,  actual  environmental  cleanup  costs 
incurred  to  date,  and  environmental  cleanup  costs  reimbursed 
by  DoD  to  date. 

2.  Actions  taken  and  planned  by  DCMC  to  enhance  its  reviews  of 
environmental  cleanup  cost  allowability. 

Please  advise  Mr.  Christopher  S.  Werner,  695-9764,  of  my  staff 
of  your  action  officer  for  this  effort  by  January  22,  1993.  Thank 
you  for  your  assistance. 


sw 


Eleanor  R.  Spector 

Director,  Defense  Procurement 


Attachment 
cc:  DCAA 
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CONTRACTOR  ENVIRONMENTAL  CLEANUP  COSTS 

The  Senate  Appropriations  Committee  Report  accompanying  the 
Department  of  Defense  Appropriation  Bill,  1993  requested  the 
Secretary  to  prepare  a  report  on  the  Department's  payment  of 
contractor  environmental  cleanup  costs.   In  response  to  that  request, 
the  following  examines  the  legal  basis  for  allowing  such  costs  on 
Government  contracts;  provides  summary  data  on  projected,  incurred, 
and  reimbursed  environmental  cleanup  costs  at  27  major  defense 
contractors;  and  discusses  the  Department's  initiatives  to  develop 
more  specific  guidance  for  the  evaluation  of  these  costs.  Our  report 
has  been  coordinated  with  the  Environmental  Protection  Agency. 

Legal  Basis  for  Allowing  Contractor  Environmental  Cleanup  Costs 

In  a  February  3,  1992  response  to  the  Chairman  of  the  House 
Committee  on  Government  Operations,  the  General  Counsel  for  the 
General  Accounting  Office  outlined  the  legal  basis  for  allowing 
contractor  environmental  cleanup  costs  on  Government  contracts : 

There  are,  at  present,  no  specific  provisions  in  either  (1)  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act  (CERCLA);  (2)  10  U.S.C.  2324,  "Allowable  costs  under  defense 
contracts;"  (3)  the  Federal  Acquisition  Regulation  (FAR)  part  on 
contract  cost  principles  and  procedures;  or  (4)  the  Defense 
Acquisition  Regulation  Supplement,  governing  the  allowability  of 
costs  incurred  by  a  Government  contractor  in  complying  with 
various  laws  and  regulations  for  protection  or  cleanup  of  the 
environment.   Consequently,  if  the  contract  contains  cost 
reimbursement  provisions,  a  contractor  may,  as  a  matter  of 
accounting  practice,  treat  allocable  portions  of  CERCLA  cleanup 
costs  as  "ordinary  and  necessary  business  overhead"  expenses, 
which  would  be  reimbursable  if  otherwise  "allowable"  under  Federal 
procurement  regulations. 

As  a  general  matter,  a  cost  is  allowable  if  it  meets  the  criteria 
for  each  of  the  factors  set  out  in  FAR  31.201-2:   (1) 
reasonableness,  (2)  allocability,  (3)  compliance  with  cost 
accounting  standards,  (4)  compliance  with  contract  terms,  and  (5) 
meeting  any  other  specific  FAR  limitations.  Particularly  relevant 
tc  the  allowability  of  environmental  cleanup  costs  are  the 
provisions  relating  to  fines  and  penalties.  The  FAR,  restating  a 
limitation  in  10  U.S.C.  2324(e) (1) (D) ,  provides  that  costs  of 
fines  and  penalties  resulting  from  violations  of,  or  failure  of 
the  contractor  to  comply  with  Federal,  state,  or  local  laws  and 
regulations  are  unallowable,  except  when  incurred  as  a  result  of 
contract  compliance  or  written  instructions  from  the  contracting 
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officer.  FAR  31.205-15.  Environmental  Protection  Agency  consent 
decrees  defining  the  scope  of  a  contractor's  CERCLA  liability  may 
state  specifically  that  the  payment  "is  not  a  penalty  or  monetary 
sanction."  Because  liability  under  CERCLA  depends  on  whether  a 
contractor  fits  the  descriptions  in  42  U.S.C.  9607(a)  relating  to 
owners,  operators,  and  transporters  or  generators  of  hazardous 
waste  rather  than  on  a  determination  that  the  contractor  has 
violated  a  Federal,  state,  or  local  law,  it  is  questionable 
whether  CERCLA  cleanup  costs  could  be  disallowed  on  the  grounds 
that  they  are  fines  or  penalties . 

CERCLA  cleanup  costs  included  as  overhead  in  a  cost  reimbursement 
contract  must  also  be  reasonable  in  order  to  be  allowable.  A  cost 
is  reasonable  if,  in  its  nature  and  amount,  it  does  not  exceed 
that  which  would  be  incurred  by  a  prudent  person  in  conducting  a 
competitive  business.  FAR  31.201-3.  In  addition  to  whether  the 
cost  is  of  the  type  generally  recognized  as  ordinary  and  necessary 
for  the  conduct  of  the  contractor's  business,  reasonableness 
considerations  include  determinations  of  compliance  with  Federal 
and  state  laws  and  regulations,  and  the  contractor's 
responsibilities  to  the  Government  and  the  public  at  large.  FAR 
31. 201-3 (b).   In  any  event,  reasonableness  determinations  are 
necessarily  made  on  a  case-by-case  basis  and  include  consideration 
of  all  the  facts  and  circumstances  surrounding  the  environmental 
cleanup. 

DoD  auditors  and  contracting  officers  evaluate  environmental 
cleanup  costs  in  the  same  fashion  as  they  evaluate  any  other  type  of 
cost  that  may  be  included  in  a  contractor  overhead  rate  proposal, 
following  the  Government-wide  allowability  criteria  in  the  FAR.  In 
determining  allowability,  our  contracting  officers  apply  the 
reasonableness  criteria  at  FAR  31.201-3  and  may  disallow  cleanup 
costs  that  result  from  contractor  noncompliance  with  applicable 
environmental  laws  or  regulations.  However,  there  are  other 
situations  involving  no  contractor  malfeasance  where  equity,  and  the 
FAR  allowability  criteria,  may  dictate  that  the  Government  should  pay 
its  fair  share  of  such  costs;  for  example,  when  the  environmental 
damage  occurred  notwithstanding  the  exercise  of  due  care  by  a 
contractor  who  was  complying  with  applicable  laws  and  regulations,  or 
when  it  resulted  from  specific  Government  direction.  In  this  regard, 
it  is  important  to  note  that  since  CERCLA  is  a  "no  fault"  statute,  a 
contractor  may  be  financially  responsible  for  an  environmental 
cleanup  without  ever  having  done  anything  wrong.  Accordingly,  each 
situation  must  be  judged  on  its  own  merits,  utilizing  the  appropriate 
far  cost  allowability  criteria. 
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Data  on  Environmental  Cleanup  Costa  at  Major  Defense  Contractors 

The  Senate  Appropriations  Committee  Report  requested  the 
Secretary  to  examine  the  "origins"  of  DoD's  reimbursement  of 
contractor  environmental  cleanup  costs.  While  it  is  impossible  to 
pinpoint  an  exact  beginning,  contractors  started  incurring 
increasingly  significant  amounts  of  such  costs  following  the  I960 
enactment  of  CERCLA.  By  the  mid-1980s,  these  expenditures  had  begun 
appearing  in  a  number  of  contractor  overhead  proposals,  prompting  the 
first  suggestions  within  the  Government  contracting  community  that 
more  specific  allowability  guidance  might  be  warranted  in  the  FAR. 

One  of  the  earliest  cases  involving  a  dispute  over  the 
allowability  of  environmental  cleanup  costs  on  Government  contracts 
occurred  at  the  Aerojet-General  Corporation  in  Sacramento, 
California.  The  cognizant  DoD  administrative  contracting  officer 
initially  disallowed  Aerojet' s  1986  claim  for  such  costs  on  the 
grounds  that  the  contractor  had  not  complied  with  state  hazardous 
waste  discharge  permits.  However,  after  Aerojet  appealed  that 
decision  to  the  Armed  Services  Board  of  Contract  Appeals,  the  DoD 
contract  management/legal  team  handling  the  case  concluded  that 
several  additional  factors  posed  a  substantial  litigation  risk. 
These  included  questions  of  whether  the  state  discharge  permits  were 
specific  enough  to  constitute  strong  evidence  of  Aerojet' s 
negligence,  whether  Government  direction  and  Government-furnished 
equipment  contributed  to  the  contamination,  whether  Government 
indemnification  clauses  in  Aerojet' s  contracts  from  the  1950s  to  1979 
covered  the  contamination,  and  whether  Government  ownership/leasing 
of  buildings  and  property  on  the  site  contributed  to  the 
contamination. 

In  view  of  these  considerations,  the  Government  settled 
Aerojet 's  appeal  with  an  agreement  providing  that  the  contractor 
would  recover  $36.8  million  of  its  $62  million  in  claimed 
environmental  cleanup  costs  for  the  period  from  1980  through  June 
1989.  This  settlement  was  judged  to  be  in  the  Government's  best 
interest.   It  should  be  added  that  to  date,  the  Government  has 
received  credits  against  the  settlement  amount  of  approximately  $8 
million  for  its  share  of  related  insurance  recoveries  received  by 
Aerojet. 

The  Senate  Appropriations  Committee  Report  also  requested  the 
Secretary  to  examine  "the  amount  of  the  Department's  past  and 
potential  financial  obligations"  for  contractor  environmental  cleanup 
costs.  For  this  effort,  we  collected  data  on  the  15  major  defense 
contractors  to  which  the  Department  has  assigned  Defense  Corporate 
Executives,  as  well  as  on  12  additional  defense  contractors  where 
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significant  environmental  cleanup  costs  have  been  claimed  or  proposed 
-  for  a  total  of  27  firms  (including  17  of  the  1992  top  21  defense 
contractors) . 

it  is  estimated  that  to  date,  these  27  contractors  have  actually 
incurred  about  $1.3  billion  in  environmental  cleanup  costs,  with  an 
additional  $2.1  billion  projected  for  future  cleanup  efforts.  These 
are  rough  estimates,  since  contractors  do  not  routinely  segregate 
environmental  cleanup  costs  and  do  not  share  a  common  definition  for 
that  term.   In  addition,  several  of  the  contractors'  estimates 
included  substantial  cleanup  costs  for  commercial  segments  which  are 
not  allocable  to  Government  contracts.  Of  the  approximately  $1.3 
billion  in  environmental  cleanup  costs  incurred  by  the  contractors  in 
our  review,  estimated  Government  reimbursements  to  date  are  about 
$286  million.   It  should  be  added  that  over  25  percent  of  these 
reimbursed  costs  relate  to  Government-owned,  contractor-operated 
facilities  where  the  Government  would  be  a  potentially  responsible 
party  for  the  environmental  cleanup  under  CERCLA.  By  factoring  in 
each  contractor's  current  percentage  of  Government  sales,  we  estimate 
that  the  Government's  allocable  share  of  the  $2.1  billion  in  future 
cleanup  costs  projected  for  these  27  firms  would  be  approximately 
$956  million,  spread  over  an  average  period  of  about  8.2  years. 

Reoulatorv  Initiatives  Regarding  Contractor  Environmental  Costs 

As  mentioned  earlier,  there  has  been  a  growing  awareness  within 
the  Government  acquisition  community,  starting  in  the  mid-1980s,  that 
the  magnitude,  complexity,  and  controversial  nature  of  environmental 
costs  warranted  more  specific  guidance  than  the  general  cost 
allowability  rules  at  FAR  31.201-2.  Since  1989,  DoD  has  been  working 
with  the  civilian  agencies  to  draft  a  new  environmental  cost 
principle  for  the  FAR  that  would  ensure  greater  certainty  and 
consistency  in  the  evaluation  of  these  costs,  adequately  protect  the 
Government's  interests,  and  be  fair  to  contractors. 

Agreement  was  reached  between  the  Federal  agencies  in  May  1992 
on  language  for  a  proposed  FAR  rule  which  would  make  environmental 
cleanup  costs  allowable  only  when  the  contractor  demonstrates  that 
it:   (1)  performed  a  Government  contract  which  contributed  to  the 
environmental  damage;  (2)  complied  with  all  then-existing 
environmental  laws  and  regulations;  (3)  acted  promptly  to  minimize 
damage/costs;  and  (4)  has  exhausted  or  is  diligently  pursuing  all 
legal /contributory  sources  to  defray  the  cost.  There  was  consensus 
among  the  agencies  that  the  Government,  as  a  customer,  should  pay  its 
fair  share  of  cleanup  costs  if  the  contractor  had  acted  responsibly 
at  the  time  the  environmental  damage  was  created,  and  if  the 
Government  had  derived  some  benefit  from  the  contractor  activity 
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which  caused  that  damage.  This  position  is  consistent  with  the 
current  far  cost  principles  and  is  fair. 

President  Bush's  moratorium  on  new  regulations  prevented  the 
environmental  cost  principle  from  being  published  as  a  proposed  rule 
for  public  comment  prior  to  January  20,  1993.   The  draft  cost 
principle  is  currently  under  study  by  the  new  Administration. 

After  it  became  clear  that  there  would  be  a  significant  delay  in 
the  publication  of  the  proposed  environmental  cost  principle,  the 
Defense  Contract  Audit  Agency  (DCAA) ,  in  close  consultation  with  the 
staff  of  the  Under  Secretary  of  Defense  for  Acquisition,  i«sued 
additional  audit  guidance  on  October  14,  1992  regarding  the 
allowability  of  contractor  environmental  costs.  This  guidance  paper 
interprets  for  field  auditors  the  current  general  allowability 
criteria  in  the  FAR  as  it  relates  to  contractor  environmental  costs. 
The  Department  views  this  additional  audit  guidance  as  an  important 
initiative  that  will  aid  consistency  in  the  evaluation  of  contractor 
environmental  costs. 

In  addition,  the  Defense  Contract  Management  Command  (DCMC) 
issued  policy  to  DoD  contract  administration  offices  on  October  19, 
1992,  emphasizing  their  responsibilities  in  this  area,  including 
knowledge  of  contractor  environmental  practices  that  may  impact 
contractor  responsibility,  contract  performance,  or  Government  costs, 
and  requiring  the  use  of  all  available  technical,  audit,  and  legal 
information  for  proper  decision  making  on  the  allowability  of 
environmental  costs.  DCMC  has  also  established  an  Environmental  Task 
Force  to  evaluate  and  determine  the  implementing  procedures  necessary 
to  address  environmental  concerns  in  contract  administration, 
including  training  plans,  an  environmental  review  system, 
fact-finding  procedures,  and  developing  a  core  of  technical  expertise 
to  complement  DCAA  financial  audits.  As  an  important  part  of  that 
process,  the  DCMC  Environmental  Task  Force  will  closely  monitor  pilot 
programs  which  have  been  established  at  several  contractor  sites  and 
will  work  with  DCAA  on  any  needed  revisions  to  its  audit  guidance 
based  on  experience  at  those  locations. 
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Taxpayers  to  Foot  Bill  for  Lockheed 


■  Health:  Firm  will  pass  along  the  S33-million 
expense  of  employees'  toxic  exposure  claims  as  a 
'legitimate  cost'  of  building  Stealth  and  other 
aircraft,  a  spokesman  says. 


By  MYRON  LEVIN 

TIMES  STAFF  WRITER 

Most  of  Lockheed  Corp.'s  OS- 
million  settlement  of  Burbank 
production  workers'  toxic  expo- 
sure claims  will  be  recovered 
from  taxpayers,  a  company  offi- 
cial said. 

The  aerospace  and  defense 
giant,  which  admitted  no  liabili- 
ty last  summer  when  it  settled 
claims  by  624  workers,  plans  to 
recover  most  of  the  money 
through  charges  in  its  govern- 
ment contracts,  Lockheed 
spokesman  Keith  Mordoff  said. 
The  workers  maintained  that 
they  had  suffered  a  variety  of 
injuries  from  exposure  to  toxic 
chemicals  during  production  of 
Stealth  fighters  and  other  mili- 
tary aircraft  in  the  1970s  and 
1980s. 

Lockheed  will  apportion  the 
settlement  cost  among  its  cus- 
tomers as  is  the  normal  practice, 
Mordoff  said.  Because  the  De- 
partment of  Defense  and  other 
federal  agencies  account  for 
more  than  80%  of  Lockheed's 
sales,  Lockheed  charges  them 
that  share  of  costs  through  pric- 
ing of  its  hardware  and  services. 

Mordoff  called  the  settlement 
"a  legitimate  cost  of  doing  busi- 
ness," adding  that  "such  costs 
are  allocated  to  all  of  our  cus- 
tomers—not just  the  govern- 
ment." 

A  public  information  officer 
for  the  Defense  Contract  Man- 
agement District  West  in  El 
Segundo  said  officials  could  not 


comment  on  an  expense  claim 
they  have  not  seen. 

"As  far  as  we  know,  there  has 
been  no  discussion  or  correspon- 
dence on  the  subject."  spokes- 
woman Gay  Maund  said.  "We 
have  to  see  if  we  get  anything, 
and  we  have  to  see  what  it 
says." 

Although  terms  of  last  June's 
settlement  were  to  remain  se- 
cret by  agreement  between 
Lockheed  and  other  parties  in 
the  case,  Lockheed  agreed  to 
pay  $33  million  to  get  the  work- 
ers to  dismiss  their  claims. 

The  company  put  up  another 
$300,000  so  that  a  private  judicial 
panel  could  distribute  the  funds 
among  the  workers— whose 
health  complaints  ranged  from 
minor  ailments  to  memory  loss 
and  cancer. 

With  Lockheed  gone,  the  case 
proceeded  against  more  than  20 
chemical  firms  that  supplied  sol- 
vents, resins  and  epoxies  used  in 
making  aircraft.  The  companies 
were  accused  of  failing  to  pro- 
vide adequate  warnings  of  the 
risks  of  their  products. 

After  an  8V4-month  trial,  in- 
cluding 12  weeks  of  jury  deliber- 
ations—apparently a  record  for 
a  civil  trial— a  mistrial  was  de- 
clared last  month  when  jurors 
could  not  reach  a  verdict  on  the 
claims  against  the  chemical  sup- 
pliers. 

Lawyers  for  the  workers  have 
said  they  will  seek  a  retrial, 
although  no  date  has  been  set 

The  Lockheed  payment  was 
the  company's  second -largest 
settlement  of  claims  of  unsafe 


working  conditions  in  Burbank. 
Without  admitting  liability,  the 
firm  in  1989  paid  $1.5  million  to 
the  U.S.  Occupational  Safety  and 
Health  Administration,  which 
had  cited  it  for  hundreds  of 
safety  lapses,  many  involving 
the  use  of  chemicals. 

Mordoff  called  the  latest  set- 
tlement an  allowable  expense 
under  government  contracting 
regulations  that  "essentially 
tacks  onto  the  price  of  our 
products.  We  see  the  settlement 
as  having  minimized  costs  be- 
cause it  prevented  protracted 
litigation  with  hundreds  of 
plaintiffs." 

But  in  a  related  type  of  liabili- 
ty—environmental cleanup- 
government  reimbursement  of 
Lockheed  and  other  defense 
contractors  has  been  attacked 
by  some  environmentalists  and  , 
members  of  Congress. 

Lockheed  officials  are  expect- 
ed to  testify  in  Washington  on 
Thursday  at  a  hearing  on  the 
issue  before  the  House  Govern- 
ment Operations  subcommittee 
on  national  security. 

The  hearing  and  an  investiga- 
tion by  the  General  Accounting 
Office  were  prompted  by  disclo- 
sures that  the  Pentagon  may 
spend  more  than  $1  billion  to 
reimburse  cleanup  costs  of  big 
contractors  through  payments 
under  defense  contracts. 

The  biggest  example  is  Lock- 
heed, expected  to  spend  at  least 
$263  million  to  clean  up  contam- 
inated soil  and  ground  water  in 
Burbank— and  then  to  pass  on 
most  of  the  expense  to  the 
government. 

Rep.  John  Conyers  Jr.  (D- 
Mich),  a  leading  congressional 
critic,  has  called  the  reimburse- 
ments "secret  bailouts"  that 
show  that  "no  one  [at  the  Penta- 
goM]  is  really  minding  the  store." 
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Taxpayers  to  P?ck  Up  Tab  for  Lockheed  Settlement"0' 

_       _  _  .j_i»^  ~.  ii.hiiW  lad  dimmer  when  It      cost  of  doing  business,"  adding  that  "such 


i  Health:  The  firm  says  it  will 
charge  the  government  and  other 
customers  for  S33  million  in 
payments  for  toxic  exposure  claims 
by  workers  in  Bnrbank. 

By  MYRON  LEVIN 

two  st  att  warrea 

Lockheed  Corp.  plans  to  recover  from 
Mja  most  of  Its  $33-mQlion  settlement  of 
toxic  exposuia  claims  by  workers  at  its 
Bnrbank  production  complex  a  company  offi- 
cial said. 

The  aerospace  and  defense  giant,  which 


admitted  no  liability  last  summer  when  it 
settled  claims  by  624  workers,  plans  to 
recover  most  of  the  money  through  charges  in 
its  government  contracts,  said  Lockheed 
spokesman  Keith  Mordoff.  The  workers  said 
they  had  suffered  a  variety  of  injuries  from 
smejgftgw  to  Frtrir  efjBsBjfesJi  during  production 
of  Stealth  fighters  and  other  military  alrciaft 
in  the  1970s  and  1980s. 

Lockheed  wtD  apportion  the  settlement  cost 
among  its  customers  as  is  the  normal  practice. 
Mordoff  said  in  response  to  an  inquiry  by  The 
Times.  Since  the  Department  of  Defense  and 
other  federal  agencies  account  for  more  than 
80%  of  Lockheed's  sales,  Lockheed  charges 
them  that  share  of  costs  through  pricing  of  its 
hardware  and  services. 

Mordoff  called  the  settlemen' "a  legitimate 


cost  of  doing  business,"  adding  that  "such 
costs  are  allocated  to  all  of  our  customers— oot 
Just  the  government-'" 

A  public  information  officer  for  the  Defense 
Department's  Defense  Contract  Management 
District  West  in  E3  Segundo  said  officials  there 
couldn't  comment  on  an  expense  claim  they 
have  not  seen. 

"As  far  as  we  know,  there  has  been  no 
discussion  or  correspondence  on  the  subject,** 
said  spokeswoman  Gay  Maund.  "We  have  to 
see  if  we  get  anything,  and  we  have  to  see 
what  it  says." 

aitWrnigr,  terms  of  the  settlement  in  June, 

1982.  were  tn  remain  secret  by  agreement 

between  Lockheed  and  other  parties  in  the 

case.  The  Times  learned  that  Lockheed 
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LOCKHEED:  Firm 
to  Pass  Along  Cost  ; 
of  Claim  Settlements 

Coothwad  xrsnt  m 

agreed  lopay  $33  million  to  get  the  workers  to  dismiss 
their  claims.  The  company  put  up  another  000,000  so 
a  private  Judicial  panel  could  distribute  the  funds 
among  the  workers — whose  health  complaints  ranged 
from  minor  problems  to  such  maladies  as  memory.  Joss 
and  cancer. 

With  lorktieed  dismissed,  the  ease  proceeded 
against  men  than  20  chemical  firms  that  supplied 
solvents,  resins  and  encodes  used  tn  malting  aircraft. 
and  allegedly  railed  to  provide  adequate  warnings  of. 
the  risks  oftheir  products.  p. 

After  an  eight-and-a-half  -month  trial,  m-imtf^j  12 
weeks  of  Jury  deUberations--  apparently  a  record-far  a 
civil  trial— a  mistrial  was  declared  last  month  when: 
Jurors  could  not  reach  a  verdict  on  the  claims  against 
the  chemical  suppliers. 

Lawyers  for  thTwoikers  have  said  they  will  seek 
retrJaL  slthoughno  date  has  been  set, 

The  Lnrrhead  payment  was  the  company's  second: 
large  sealnnent  of  claims  of,  unsafe  working  coodi- 
lions  in  Bnrbank.  Without  admitting  iiabiliry.  Hie  firm, 
in  1988  peja_-»15  "mBBon  to  the  XLS.  Oramaponai 


Safety  and  Health  Adrmmstration,  wmch  had-  died! 
Lockheed  far  hundreds  of  safety  lapses,  many  inyelv 
ing  the  use  of  chemicals. 

Mordoff  called  the  settlement  an  allowable  expanse-' 
under  government  contracting  regulations  thaf  "as-' 
senttaHy  tacks  onto  the  price  of  our  products."     .-      ' 

"We  see  the  settlement  as  having  mb*™****  cssta- 
nerama  it  prevented  protracted  litigation  with'iyin-' 
dred»ofplaktiffa,"hesaid.  * 

But  in  a  related  type  of  liability— environmental' 
cleanup — gofeuduent  reimbursement  of  Lockheed! 
and  other  defense  contractors  has  acme  under  sharp! 
attack  from  some  environmentalists  and  BssMaaS  at 
Congress.  .  ', 

Lockheed  officials  are  expected  to  testify  in  Wash-: 
mgton  on  Thtusday  at  a  hearing  on  the  issue  before; 
the  House  Government  Operations  subcommittee!  on" 
national  security.  ** 

The  hearing  and  an  investigation  by  the  Geperai; 
Annulling  Office  wen  prompted  by  disclosures  that' 
the  Penlagou  may  spend  more  than  si  billion  to,' 
reimburse  cleanup  coats  of  big  contractors  through,' 
psjxaantjl  ra»w  th«t>  dssaaasj  """*rarv  '-" 

The  biggest  example. is  Lockheed,  which  is  expected! 
10  spend  ai  least  efflmfllion  to  dean  up  ocntamlbated; 


sofl  and  ground  water  tn  Bnrbank— and  then  to  pass  on1 
most  of  lie  expeiiaeH)t£e  government.  ^*      ! 

Bep.  John  Conyers  Jr.  CD- Mich),  who  chairs  the,' 
Goterument  Operattans  Committee  and  its  national' 
security  panel,  has  called  the  reimbursements  "secret! 
bailouts"  that  show  that  "no  one  [at  the  Pentagon]  a: 
really  minding  the  stare." 

But  defense  contractors  have  defended  the  arrailge-' 
ment  as  mi*^  ^  usual  btaaaaeja  psasfitlj 
aaytog  that  all  businesses  pass  on  costs  toHhetr 
Ctaskxajata,  "Our  customer  hagasa ■  to  be  the  p.S.' 
government,'  said  Bob  Bulon,  Lockheed 
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916-351  -8572 

May  27,  1993 


The  Honorable  John  Conyers,  Jr. 

Chairman 

Committee  on  Government  Operations 

House  of  Representatives 

2157  Rayburn  House  Office  Building 

Washington,  D.C.  20515-6143 

Re:      Legislation  and  National  Security  Hearing  on  Department  of 

Defense  Reimbursement  of  Contractors'  Environmental  Cleanup 
Costs:  Aerojet  Response  to  Testimony  of  Duane  Peterson- 
Sacramento  Valley  Toxics  Campaign 

Dear  Mr.  Chairman: 

I  wish  first  to  express  appreciation  for  the  opportunity  to  testify  before  your 
Subcommittee  at  its  May  20  hearing  on  the  subject  of  defense  contractor 
environmental  cleanup  costs,  and  for  the  courtesies  extended  by  the 
Subcommittee  members  and  staff. 

At  the  conclusion  of  the  hearing,  Acting  Chairwoman  Maloney  stated  that 
the  record  would  remain  open  through  May  28  for  any  written  comments 
supplementing  the  written  statements  and  testimony  presented  at  the  hearing. 
As  you  know,  Mr.  Duane  Peterson  of  the  Sacramento  Valley  Toxics  Campaign 
directed  his  testimony  at  Aerojet.  His  testimony  followed  mine  and  there  was  no 
opportunity  to  respond  at  the  hearing.  Therefore,  I  wish  to  present  the  following 
comments  for  the  record,  to  correct  and  clarify  what  we  consider  to  be  serious 
errors  and  misstatements  in  Mr.  Peterson's  testimony.  Headings,  quotes,  and 
other  references  to  that  testimony  are  taken  from  Mr.  Peterson's  written 
statement,  which  he  summarized  at  the  hearing. 

"The  Aeroiet  Mess' 

Under  this  heading,  Mr.  Peterson  asserts  that  certain  facts  "are  not  in 
dispute.'  However,  his  first-cited  "fact,"  like  many  other  assertions  throughout 
the  statement,  does  not  meet  that  description.  He  says  that  'Aerojet... has 
occupied  a  site  as  large  as  20,000  acres,  15  miles  east  of  California's  capital.' 
Aerojet  has  never  occupied  more  than  its  8,500  acre  plant  and  a  few  small  off- 
plant  disposal  areas.  (It  has  owned  or  leased  additional  property,  but  only  as 
vacant  buffer  land  for  its  rocket  operations.) 

Mr.  Peterson  goes  on  to  state  that  'Used  TCE  was  discarded  by 
percolation  into  unlined  dirt  trenches'  and  later  adds  that  'over  170,000  gallons 
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were  dumped  on  the  ground  at  Aerojet  between  1952  and  1976."  As  made 
clear  in  my  statement  to  the  Subcommittee,  Aerojet  never  "discarded"  or 
"dumped"  TCE  on  the  ground,  even  though  the  manufacturers  of  TCE 
recommended  that  procedure.  It  did  route  industrial  wastewater,  sometimes 
containing  TCE,  to  ponds.  The  ponds  were  not  "unlined  dirt  trenches,"  but 
specially  designed  waste  disposal  facilities.   Some  were  lined  with  concrete  or 
clay,  and  some  were  earthen.  It  was  thought  that  any  chemicals  contained  in 
the  wastewater  would  be  captured  by  traps  in  the  concrete  trenches  leading  to 
the  ponds,  or  removed  by  evaporation  in  the  ponds.  It  was  commonly  believed 
also  that  to  the  extent  any  chemicals  escaped  the  traps  and  evaporation,  they 
would  be  removed  by  the  earth  under  the  ponds  and  not  enter  groundwater. 

The  170,000  gallons  figure  is  an  educated  guess  by  an  Aerojet 
consultant  as  to  the  amount  of  TCE  that  escaped  recapture  and  disposal  -- 
under  accepted  waste  management  practices  --  during  the  24  year  period  in 
question. 

A  further  correction  is  that  the  Aerojet  partial  consent  decree  was  entered 
in  1989,  not  1979  as  stated  by  Mr.  Peterson  (probably  a  typographical  error). 
Aerojet  never  created  a  "wholly-owned  subsidiary*  to  perform  environmental 
response  work,  but  rather,  conducted  this  work  and  conducts  it  today  as  part 
and  parcel  of  its  operations  at  the  plant,  under  the  direct  supervision  of  Aerojet 
management. 

Mr.  Peterson's  final  "undisputed  fact"  is  that  the  "ultimate  cost"  of  cleanup 
at  Aerojet's  Sacramento  site  "could  be  $1  billion."  By  Mr.  Peterson's  own  terms, 
of  course,  this  figure  is  not  a  fact,  but  even  as  an  estimate,  it  has  no  foundation 
in  fact.  The  real  fact  is  that  we  are  not  yet  able  to  estimate  final  remediation 
costs.  However,  we  certainly  do  not  expect  total  costs  at  the  site  to  be  anywhere 
near  $1  billion,  a  figure  apparently  derived  through  misapplication  of  an  artificial 
EPA  "model." 

'SVTC's  Actions' 

Under  this  heading,  Mr.  Peterson  explains  how,  through  SVTC's  efforts, 
Aerojet  has  been  exposed  as  a  "knowing  polluter."  For  the  most  part,  Mr. 
Peterson  is  simply  passing  on  materials  and  arguments  retrieved  from  the 
record  and  from  opposing  counsel  in  the  trial  of  Aerojet's  action  against  its 
insurers  for  recovery  of  environmental  response  costs.  While  the  jury  in  that 
case  found  against  Aerojet,  it  did  nd  find  that  Aerojet  "knowingly  polluted." 
Rather,  acting  under  an  instruction  from  the  judge  that  negligence,  as  well  as 
intentional  misconduct,  would  bar  insurance  coverage  (an  instruction  recently 
overturned  in  the  appeal  of  a  similar  case),  the  jury  found  that  Aerojet  "should 
have  expected"  that  its  actions  were  likely  to  cause  pollution.  The  jury  really 
had  no  alternative  because  the  judge  refused  to  let  it  hear  evidence  of  what 
companies  'should  have  expected"  about  chemical  handling  and  disposal  in 
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the  1950s  and  later  decades.  That  is,  Aerojet  was  denied  the  opportunity  to 
prove  that  it  was  noi  negligent! 

I  have  addressed  the  'knowing  pollution*  argument  in  my  written 
statement  and  should  not  belabor  it  here.  However,  several  of  Mr.  Peterson's 
specific  charges  are  quite  misleading  and  deserve  brief  comment. 

He  makes  much  of  the  fact  that  even  in  the  1950s  TCE  was  recognized  to 
be  toxic  to  humans  when  inhaled  or  taken  orally,  and  that  worker  safeguards 
were  necessary.  This  is  indeed  an  "undisputed  fact,"  just  as  it  is  undisputed  that 
any  chemical  product,  even  household  paint,  should  not  be  used  by  a  worker 
without  safeguards.  However,  it  is  totally  illogical  to  jump  from  that  fact  to  the 
conclusion  that  Aerojet  knew,  in  the  1950s  and  60s,  that  TCE  could  be  a  toxic 
risk  in  groundwater  in  part  per  billion  concentrations.  As  indicated  in  my 
statement,  it  was  not  until  many  years  later  that  TCE  was  suspected  to  be  an 
animal  carcinogen  and  therefore  potentially  capable  of  causing  harm  in  such 
minute  amounts.  And  it  was  many  years  later  that  TCE  even  became  detectable 
in  such  concentrations  with  available  equipment. 

Mr.  Peterson  next  states  that  'scores  of  drinking  water  wells  are 
contaminated  and  have  been  shuttered,"  and  that  some  of  the  well  water  "tests 
at  100,000  ppb  TCE."  At  all  times  since  discovery  of  the  groundwater  problem 
in  1979,  Aerojet  and  local  water  entities  have  assured  that  people  in  the  vicinity 
of  the  site  are  receiving  water  that  meets  all  drinking  water  standards.  And 
again,  Mr.  Peterson  is  wrong  on  his  facts.  The  water  supply  wells  in  which  TCE 
has  been  found  have  tested  orders  of  magnitude  below  Mr.  Peterson's  figure.  A 
number  of  small  private  wells  were  closed  in  1979  (not  scores)  and  three  larger 
public  supply  wells  are  now  operating  with  Aerojet-installed  treatment  facilities 
which  eliminate  any  detectable  TCE.  However,  the  essential  fact  is  that  all  of 
Aerojet's  employees  and  neighbors  are  served  with  a  safe  public  water  supply. 
There  is  no  health  threat. 

Mr.  Peterson  then  focuses  on  a  number  of  permits  issued  to  Aerojet  by 
the  Regional  Water  Quality  Control  Board,  beginning  with  one  in  1952,  which 
he  construes  as  warnings  that  Aerojet  ignored.  Properly  interpreted,  however, 
these  permits  were  entirely  consistent  with  Aerojet  practices  and  vice-versa. 
For  example,  the  1952  permit  prohibited  Aerojet  from  discharging  chemicals  in 
a  manner  that  would  permit  their  entry  into  surface  waters  or  groundwater.  This 
was  ooi  a  prohibition  against  discharge  of  the  chemicals,  a  fact  confirmed  by  the 
Regional  Board  representative  who  drafted  the  permit  in  his  testimony  at  the 
insurance  trial.  Under  standards  at  the  time,  chemicals  in  industrial  wastewater 
could  be  discharged  to  ponds  without  threatening  the  groundwater.  While 
Aerojet  was  operating  under  this  and  subsequent  permits,  the  Regional  Board 
regularly  inspected,  approved,  and  often  complimented  Aerojet's  waste 
disposal  program. 
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The  next  issue  raised  is  a  1958  laboratory  report  that  "TCE  was  found  in 
the  soil  in  holes  dug  4  and  6  feet  deep....*  As  stated  earlier,  ponds  were  an 
accepted  means  of  disposal  in  that  time  period.  Findings  of  TCE  in  soil,  at 
shallow  depth,  were  hardly  surprising  and  merely  indicated  that  some 
percolation  was  occurring  and  TCE  was  binding  to  soil.  The  laboratory  report 
was  requested  and  paid  for  by  one  of  Aerojet's  insurers  who,  consistent  with  the 
belief  that  the  findings  presented  no  risk,  continued  to  sell  insurance  to  Aerojet 
for  the  next  12  years. 

Mr.  Peterson  also  points  to  a  1960  internal  Aerojet  memo  (again, 
courtesy  of  the  insurance  trial)  as  evidence  that  Aerojet  knew  it  was  polluting. 
As  is  clear  from  the  memo  itself,  the  author,  an  industrial  engineer,  was 
encouraging  greater  efforts  to  conserve  TCE,  for  cost  savings  benefits.  He 
added  a  caution  about  health  and  safety,  but  this  was  in  no  way  a  warning  that 
Aerojet  had  a  groundwater  contamination  problem.  To  the  contrary,  all  of  the 
evidence  at  the  time  indicated  that  groundwater  was  unaffected  by  company 
operations.   In  1964,  after  an  extensive  investigation,  the  California  Department 
of  Water  Resources  pronounced  the  groundwater  in  the  local  area  to  be  of 
excellent  quality.   (According  to  trial  testimony,  the  engineer's  recommendations 
for  improved  handling  of  waste  TCE  were  discussed  at  a  management  meeting 
and  implemented.) 

'The  Consent  Decree' 

Mr.  Peterson  speaks  of  Aerojet  "haggling  for  10  years"  with  State  and 
Federal  authorities  before  entering  into  a  consent  decree  "which  called  for 
cleanup  of  the  toxic  mess...."  The  implication  is  that  Aerojet  held  up  cleanup  for 
10  years  while  "haggling."  In  fact,  investigation  and  remediation  efforts 
commenced  immediately  upon  discovery  of  the  problem  in  1979.  Long  before 
execution  of  the  decree,  Aerojet  had  installed  a  very  sophisticated,  full  scale 
groundwater  treatment  and  extraction  system  which,  by  the  time  of  the  decree, 
had  cleaned  8  billion  gallons  of  groundwater. 

Also,  a  much  earlier  decree  was  agreed  to  by  the  parties  and  then 
mutually  withdrawn  because  of  changes  in  the  governing  law  under  the 
Superfund  Amendments  and  Reauthorization  Act  of  1986. 

Mr.  Peterson  infers,  without  identifying  any  source,  that  the  regulatory 
authorities  passed  up  the  opportunity  to  find  Aerojet  at  fault  "in  the  interest  of 
getting  the  site  cleaned  up."  We  are  unaware  of  anything  in  CERCLA  that 
would  have  prevented  the  authorities  from  fining  or  penalizing  Aerojet,  or 
otherwise  finding  it  at  fault,  had  they  had  sufficient  grounds  to  do  so.  Further,  as 
noted  above,  cleanup  operations  had  been  underway  at  the  site  for  many  years 
prior  to  the  time  agreement  was  reached  on  the  consent  decree. 
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•Mvth  #1:  TCE  Use  Was  Required  bv  the  Military.  So  It  Should  Pay* 

Mr.  Peterson's  thesis  here  is  that  the  pollution  occurred  not  because  of 
military  specifications  for  use  of  TCE,  but  because  of  Aerojet's  actions  in 
'dumping  TCE  on  the  ground."  First,  the  military  customers'  requirements  for 
TCE  clearly  did  have  much  to  do  with  the  presence  of  that  chemical  on  the  plant 
and  therefore  with  its  inadvertent  release  into  the  groundwater.  Second,  as 
described  at  pages  5-6  of  my  statement,  the  military  customers  not  only 
specified  use  of  TCE,  but  were  involved,  through  plant  representatives  and 
outside  inspectors,  in  its  handling  and  disposal.  Finally,  as  underscored  earlier 
in  this  letter,  Aerojet  did  not  dispose  of  TCE  by  'dumping'  it  on  the  ground. 

'Mvth  #2:  The  Military  Owned  Much  of  the  Facility  and  Should  Pay' 

The  argument  here  is  similar  to  the  one  above:  that  the  Government's 
ownership  of  property  at  the  site  is  irrelevant,  because  it  was  the  company's 
actions  that  caused  the  pollution.  The  Government's  property  interests  are  very 
relevant,  of  course,  in  respect  to  its  liabilities  as  a  PRP  under  CERCLA. 
However,  they  are  also  relevant  in  the  context  of  Aerojet's  cost  allowability 
claim.  They  are  another  indicator  of  Government  partnership  in  the 
development  and  operation  of  the  site,  and,  therefore,  of  the  reasonableness  of 
the  practices  that  caused  the  pollution,  judged  against  standards  at  the  time.  It 
is  certainly  significant  that  in  many  cases,  the  military  customers  owned  the 
buildings  and  associated  waste  disposal  facilities  where  pollution  occurred,  and 
approved  the  designs  of  those  buildings  and  facilities. 

'Myth  #3:  Aerojet  Used  Acceptable  Standards  at  the  Time' 

In  my  view,  Mr.  Peterson  has  his  'myths'  and  "undisputed  facts'  mixed 
up.  The  above  statement  should  be  in  the  latter  category.  As  emphasized  in  my 
written  statement,  we  need  to  put  ourselves  back  in  time  in  judging  conduct  in 
the  1950s  and  60s.  When  we  do  so,  we  find  that  no  one  contractor,  such  as 
Aerojet,  was  unique  in  its  waste  disposal  practices.  Hundreds  of  private  and 
governmental  facilities  were  managing  TCE  and  other  chemical  wastes  in  the 
same  way,  and  are  confronting  the  same  consequences  now.  Mr.  Peterson's 
only  bases  for  finding  Aerojet  different  and  culpable  are  the  very  permits  which 
the  Regional  Board  quite  willingly  granted  it,  over  a  period  of  many  years,  and 
so-called  "warnings  within  Aerojefs  corporate  ranks,"  which,  as  explained 
above,  did  qoX  in  fact,  address  groundwater  contamination  at  all. 

"Mvth  #4;  With  Knowledge  of  TCE  Disposal.  State  and  Federal  Regulators 
Condoned  the  Practices  and  Should  Pav" 

Here  Mr.  Peterson  draws  upon  his  law  enforcement  experience  and 
concludes  that  the  only  reason  the  regulators  approved  Aerojet's  practices,  and 
did  not  catch  it  polluting  the  groundwater,  was  lack  of  adequate  staff.  This  is 
nonsense.  The  insurance  trial  record  makes  it  very  clear  that  Aerojet  was 
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visited  often  by  Regional  Board  inspectors  through  all  the  years  of  plant 
operation,  and  that  those  inspectors  had  full  access  to  facilities  and  cooperation 
from  Aerojet  in  their  visits. 


We  thank  you  again  for  the  opportunity  to  provide  these  supplemental 
comments  for  the  hearing  record. 


Very  truly  yours, 

Suzanne  L  Phinney,  D.  Env. 


cc:       Members  of  the  Subcommittee 
James  C.  Turner 
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HUGHES  MISSILE  SYSTEMS  COMPANY 


August  11,  1993 


The  Honorable  John  Conyers,  Jr. 
Chairman,  Government  Operations  Committee 
U.S.  House  of  Representatives 
2157  Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  Chairman  Conyers: 

I  appreciate  the  opportunity  to  set  the  record  straight  regarding  certain  testimony  on 
contractor's  environmental  remediation  costs  provided  at  a  hearing  conducted  on  May 
20,  1993  by  a  Mr.  Duane  Peterson,  Vice  President  of  the  Sacramento  Valley  Toxics 
Campaign. 

Attached  is  an  Insert  for  the  Record,  setting  forth  the  specifics  of  the  Hughes  remediation 
effort  at  Air  Force  Plant  44,  located  in  Tucson,  Arizona. 

Should  you  have  any  questions,  please  do  not  hesitate  to  contact  Hughes'  representative, 
Mr.  Gordon  Merritt  in  our  Hughes  Washington  office  at  (703)  284-4202. 

Very  truly  yours, 

HUGHES  MISSILE  SYSTEMS  COMPANY 


Vice  President 
Attachment 


PO  Box  11337 

Tucson,  AZ  85734-1337 

(602)  794-3000 


BOSTON  PUBLIC  LIBRARY 


298 


3  9999  05982  429  0 


insert  for  the  Record 

House  Committee  on  Government  Operations 
Comment  on  Testimony  provided  at  Hearing  held  on  May  20, 1993 


To  the  best  of  our  knowledge,  Mr.  Peterson  has  made  no  attempt  to  verify  with  Hughes 
his  statement  that  "Hughes  performed  its  own  cleanup  in  Tucson,  billing  the  military  for 
its  cost  and  8%  on  top  of  that  as  profit."  In  fact,  he  could  not  verify  his  statement 
because  it  is  not  true. 

Hughes  has  operated  Air  Force  Plant  44  under  a  facilities  contract  since  1953.  Upon 
discovery  of  groundwater  contamination  at  the  plantsite  in  1980,  the  Air  Force  and 
Hughes  began  a  joint  investigation  and  developed  a  remedial  action  plan  to  best  address 
the  contamination  of  groundwater.  This  resulted  in  the  construction  of  a  pilot  plant, 
shortly  followed  by  a  full  scale  treatment  plant.  All  Hughes  work  done  in  support  of  the 
remediation  effort  was  performed  on  a  direct  charge  basis  under  the  installations  facilities 
contract,  with  no  profit  whatsoever.  This  is  contrary  to  the  statement  that  an  8%  profit 
was  billed  to  the  U.S.  Government.  A  simple  call  to  the  Defense  Plant  Representatives 
Office  for  USAF  Plant  #44  would  verify  the  gross  inaccuracy  of  Mr.  Peterson's  statement. 


o 


71-683   (304) 


ISBN    0-16-041438-5 


9  780160"414381 


90000 


f 

J 


